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STATMENT OF QUESTIONS PRESENTED 
The questions presented by this appeal are: 


1. whether the trial court erred in refusing to in- 
spect, in camera, the grand jury testimony of narcotics 
squad undercover agent, Donald Joy, for possible inconsis=- 
tencies, when the trial testimony of said witness was the 
only direct evidence against appellant; when said witness 
was shown on cross-examination to have made a previous in- 
consistant statement as to a material fact concerning one 
of the narcotic sales charged; and when no valid reason for 
secrecy of his grand jury testimony existed. 

2. whether the trial court erred in allowing the pro- 
secutor to cross-examine, over objection, witness Oliver 
Hughes as to an alleged sale of narcotics by said witness 
when the alleged sale had no comnection with the case on 
trial and the sole purpose of the cross-examination was to 
impeach the witness by suggesting to the jury through re- 
peated suggestive questions that the witness was not re- 


liable because said witness had himself committed prior 


bad acts which were not the subject of conviction. 

3. whether the trial court erred in allowing the 
prosecutor, over objection, to produce rebuttal testimony 
that witness Oliver Hughes had made illegal sales of nar- 
cotics in the past when the alleged sale had been denied 


~Q- 


by the witness on cross-examination and the prceecutien ad- 
mitted the alleged sale had not been the subject of convic- 
tion. | 
4. whether the trial court erred in allowing the pro- 
secutor to argue in rebuttal summation that the charges for 
narcotics sale by witness Hughes had been dropped ae ieee 
"the powers that be felt that maybe he was serving enough 
time under this forgery and uttering. . -[conviction],! 
5. whether the trial court erred in sustaining ques- 
tions addressed by defense counsel to witness Donald Joy 
when such questions were relevant to show the training of 
the witness as an undercover agent, his relationship and 


reliance upon a known drug addict who was a "special em- 


i 
| 


ployee" of the narcotics squad, and the methods used by 
the witness in his role as an undercover agent. 


6. whether the trial court erred in failing to either 


declare a mistrial or strike from the record the testimony 


of the witness Donald Joy upon the failure of the Govern- 


ment. to produce reports in the possession of the Govern- 


| 


ment submitted by the witness. 

7. whether the trial court erred in refusing de- 
fendant's request that the jury be given a missing witness 
instruction relating to "special employee" Charles Rogers. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,537 


Robert W. GORDAN, 
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Ve 
UNITED STATES of America, 
Appellee. 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


An indictment was filed in the United States District 


Court for the District of Columbia on December 13, 1960, 


charging appellant with violations of 26 U.S.C. $§ 4704(a) 
and 4705(a) and 21 U.S.C. §174 (J.A- |} )- Jurisdiction 


was vested in the District Court by 18 U.S.C. §3231. 


“Upon 
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his plea of not guilty (J.A. 3 ) appellant was tried and 
found guilty on June 14, 1961 (1% kee ). Final judgment 
and commitment were entered by the District Court on July 5, 
1961 (J.A. 6! ). Appellant's timely application to pro- 
ceed on appeal without prepayment of costs was granted on 
July 5, 1961 (He. kee ). The jurisdiction of this Court 
is invoked pursuant to 28 U.S.C. §1291. 


STATEMENT OF THE CASE 


Appellant, Robert W. Gordan, was charged in a seven 
count indictment with violations of the Federal narcotics 
laws in that he possessed, sold, and concealed narcotic 
drugs on July 5, 6, and 9, 1960 (J.A. } ). 

A. The Government Case 

The Government evidence in chief may be summarized 
as follows: The only testimony that appellant had pos- 
sessed or sold drugs on any of those dates came from govern- 


ment witness, Donald Joy, who was an undercover agent at 


the time of the alleged offenses (J.A. 4). Joy was 


assigned to the police force on June 13, 1960 (JoAe /2 )» 
and was two weeks later assigned to an undercover role on 
June 27, 1960 (J.-A. /2 ), and started working with Charles 


Rogers, a "special employee" of the narcotics squad, three 


== 


days later on June 30, 1960 (J.A. ]) ). He was told that 
Rogers was a drug addict (J.A. /5 ) and worked with Rogers 
for about five months (J.A. JO ). However, five days after 
he started working with Rogers, and eight days after being 
assigned to an undercover role on a probation status (J.A. 

j2 ), and having been on the police force a total of 
twenty-two days, he went with Rogers to a playground (rt. 


TR 19. «+ «~At that playground, in the immediate presence 


of Rogers and a man Joy identified as Oliver Hughes, he met 
appellant for the first time (JeAe '0 ). At that first 
meeting, in the presence of Hughes and Rogers, appellant 
immediately withdrew a large envelope from his pocket and 
sold three capsules of heroin to Joy (J.Ae CE a The next 
day, July 6, 1960, Joy and Rogers again saw appellant (J. 
A. 6 ). Joy gave appellant six dollars and appellant 
left their presence. Appellant then returned and handed 
four Sanoven of heroin to Rogers (J.-A. 7 ), who im- 
mediately, in the presence of appellant, turned and handed 
tic four capsules to Joy (JA. 7 )~- Joy then returned 
home, put the capsules in a small envelope » upon the out- 
side of which he wrote “bought by Bobby Rogers and wit- 
nessed by Officer Donald Joy" (J.A. 17). Joy testified 
that appellant sold drugs to him again on July 9, 1960 (J. 
A. 39 ). Four months later, on November 7, 1960, Joy filed 
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the first complaint against appellant (J.A. 13,/4 ). He con- 
tinued his undercover role some three months after the fil- 
ing of this complaint (J.A. /4 ). In the meantime Rogers 
disappeared without warning sometime in October, 1960 (J. 


A. }#)- Efforts were made to locate him at the time of 


his disappearance (J.A. 14 ). Joy stated that he did not 


kmow the whereabouts of Rogers or Hughes at the time of ap- 
pellant's trial (J.A.5,6,7). He persisted in this despite 
the showing that Oliver Hughes at the day of appellant's 
trial had been brought up from Lorton Reformatory and con- 
fined in a cell in the basement cellblock of the United 
States Courthouse (LA.7k%7 ), and that Joy had been the 
accusing officer in charges against Hughes a few months 
earlier that had resulted in Hughes being brought up from 
Lorton as he was the day of appellant's trial (J.A. 37,26). 
He further maintained his lack of knowledge of Hughes’ 
whereabouts the day of appellant's trial despite testimony 
cf Assistant United States Attorney Edward P. Troxell that 
he nad ordered Hughes brought up from Lorton the day of 
appellant's trial (J.A- 35 ), and despite the fact that 
Joy, as star witness against appellant, had been the of- 
ficer making the reports on appellant's case to the prose- 


cutor (J-A- /f |)- Mr. Troxell had been scheduled to try 


-5- 


appellant's case (J.A. 22 )- 
| 
Defense counsel's attemps to cross-examine Joy as to 


his training as an undercover agent, his relationship and 


reliance upon Rogers, and his methods of operation as| an 


undercover agent were effectively prevented by the prosecu- 


tor's objections which were sustained by the court (ThA. 


| 


13 it). 
Defense counsel's request that the court inspect, in 
camera, the grand jury testimony of Joy for possible incon- 
sistencies between that testimony and his testimony at ap- 
pellent's trial was denied (J.A. 19 +). Joy testified that 


he had given testimony to the grand jury against appellant 


in the present cause (J.A- /€ )- | 


Three and one-half pages of the record were covered 
with verbal fencing between the defense counsel, witness 
Joy; the prosecutor, and the trial judge (J.A./7/%f) -- 


| 


all in an attempt to have produced the written reports 
submitted by witness Joy concerning the case. The prose- 
cutor admitted that he had written reports of the trans- 
actions (J.A. /% ) but urged that defense counsel look 
at the witness' personal notes brought with him to the 
courtroom. The witness admitted and then appeared to| deny 
making written reports of the case to the District rcorney 


(JoA- 8 ). Defense counsel was finally allowed to see 
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the pexsonal notes brought by the witness to the courtroom, 


but no other reports (J.A. 17° ). 


B. The Defense Case 

The defendant called two witnesses in his behalf, the 
alleged eye-witness Oliver Hughes who had been discovered 
in the basement cellblock during the noon recess by defense 
counsel, and Assistant United States Attorney Edward P. 
Troxell, the man responsible for Hughes’ presence in the 
cellblock. 

The govermment trial prosecutor refused to stipulate 
that Hughes had been brought tothe cellblock at the instance 
of the government even though the prosecutor conceded such 
was the fact, and the court refused to order such a stipu- 
lation (J.A.23,24 ). Thereupon defense counsel called As- 
sistant United States Attorney Edward P. Troxell as a de- 


fense witness (J.A. 35 )- Mr. Troxell testified that 


he had ordered the witness Hughes brought up to the cell- 
block in order that he might be available to defense counsel 
to use in defense (J.A. 2 ). He further testified that 
he knew that if he did not do so, defense counsel would 
allege that the government was trying to hide him from 

the defense (J.A. 36 ). Defense counsel then elicited 
the admissions that (1) Mr. Troxell had done nothing to 
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inform defense counsel about Hughes, and (2) that defense 


counsel was perfectly capable of having Hughes brought up 
from Lorton Reformatory himself if Hughes' existence and 
whereabouts had been known to the defense (J.A. 36: |: 

Hughes testified that he had never seen the defense 
counsel until fifteen minutes prior to Hughes! testimony, 
that he did not know who caused him to be brought op from 
Lorton Reformatory, and that he had not witnessed appel- 
lant sell any narcotics as indicated by the government 
witness Joy (J.A.25,2¢). Hughes testified that he remem- 
bered the 5th of July 1960 because on the day preceding, 
July 4, narcotics agents had "tried to put a sale and pos- 
session charge on me" (J.A. 25 ). Defense coudeet dea 
not inquire whether in fact the charge was true or false. 
No character testimony about Hughes was presented. His 
total direct testimony covered only two and one-half! pages 
of the record (J.A.25,2¢ ). 

Upon cross-examination, the prosecutor iamediately 
went into the matter of the narcotics charge against Hughes. 
He had Joy brought into the courtroom, and Hughes denied 
that Joy had tried to put a sale and possession charge on 
him; and testified that he did not know Joy (J.A-2¢/27 )-. 
Then the prosecutor asked Hughes whether he had made a sale 
of narcotics to Joy. This was objected to and overruled 


(JeAe 3) ). Defendant's objection to repetitious questioning 
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as to the suggested misbehaviour was also overruled (J.A. 
33,7). The record shows that one question on direct asked 
why the witmess remembered events of a year past (J.A.25)- 
The answer including a reference to the "putting" of a sale 
and possession “on™ the witness was the only matter in the 
entire direct examination relating to any possible miscon- 
duct by the witmess (J.A. 25° ). No attempt was made to 
affirm or deny the misconduct on direct. Then the prosecutor, 
over objection, cross-examined for nine pages of the record. 
Almost all of the cross-examination relating to the suggested 
misconduct, that is, the possible narcotics sale by the wit- 
ness(J.A. 24-22 ). TR 387 18) 


C. The Government's Rebuttal 

As a rebuttal witness for the Government, Donald Joy 
was allowed to testify, over defense objection, that he had 
observed Oliver Hughes make an illegal narcotics sale to 
“special employee" Rogers, and had sworn out an arrest war- 
rant for Oliver Hughes because of this offense (J.A. 37 ). 

Upon the close of all the evidence, defense counsel's 


request for a missing witness instruction because the govern- 


ment had made no effort to produce “special employee" Rogers 
as a witness was denied (J.A. 3% ). 
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D. The Government's Argument In Rebuttal Summation 

In his rebuttal summation the prosecutor argued; that 
the government had no duty to produce the eyewitnesses to 
the alleged crime because, among other reasons: 


“Any defendant can petition the Court, members 
of the jury, and seek anywhere an individual and 
come in by forma pauperis and go out and try to 
find an individual and seek to help to find the 
individual. . . He talks about the special em- 
ployee Rogers that he has not been produced. 
He made an effort, members of the jury, under 
the powers of subpoena to find that special em- 
ployee but he couldn't find him." (J.A. #%,47' ). 


Defense objections were overruled as to the above, as well 
| 
as the prosecutor's statement that appellant's court- 


appointed attorney was a paid lawyer and on a salary (J. 


| 
A.a 47). Finally, the prosecutor argued that the alleged 


narcotics sale by the witness Hughes had not resulted in 
conviction because the "powers that be" felt Hughes was 
already serving enough time because of forgery and utter- 
ing (JA. 50 ). | 
The jury returned a verdict of guilty on all counts 
anc the court rendered judgment sentencing appellant to 
ten years imprisonment from which judgment this appeal is 
taken (J.A. &! ). | 
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CONSTITUTIONAL PROVISION, STATUTE AND RULE INVOLVED 


(a) No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment or in- 
dictment of a Grand Jury . .. . U.S. Const. amend. V. 


Disclosure of matters occurring before the grand jury other 
than its deliberations and the vote of any juror may be made 
to the attorneys for the government for use in the perform- 
ance of their duties. Otherwise a juror, attorney, inter- 
preter or stenographer may disclose matters occurring be- 
fore the grand jury only when so directed by the court pre- 
liminary to or in comnection with a judicial proceeding or 
when permitted by the court at the request of the defendant 
upon a showing that grounds may exist for a motion to dis- 
miss the indictment because of matters occurring before the 
grand jury. No obligation of secrecy may be imposed on any 
person except in accordance with this rule. ... Fed- R- 
Crim. P. 6(e)- 


Demands For Production Of Statements And Reports of Witnesses. 


(b) After a witness called by the United States has 
testified on direct examination, the court shall, on motion 
of the defendant, order the United States to produce any 
statement (as hereinafter defined) of the witness in the 
possession of the United States which relates to the sub- 
ject matter as to which the witness has testified. . eo. 


(c) I£ the United States claims that any statement 
ordered to be produced under this section contains matter 
which does not relate to the subject matter of the testi-~ 
mony of the witness, the court shall order the United States 
tc deliver such statement for the inspection of the court 
in camera. Upon such delivery the court shall excise the 
portions of such statement which do not relate to the sub- 
ject matter of the testimony of the witness. With such 
material excised, the court shall direct delivery of such 
statement to the defendant for his use. 


(d) If the United States elects not to comply with 
an order of the court under paragraph (b). . ehereof to 
deliver to the defendant any such statement. . ethe court 
shall strike from the record the testimony of the witness, 


earn ie ee 


and the trial shall proceed unless the court in its discre- 
tion shall determine that the interests of justice requires 
that a mistrial be declared. 


(e) The term 'statement' as used in subsections (b), 
(c), and (d) of this section relation to any witness called 
by the United States, means -~ 


(1) a written statement made by said witness 
and signed or otherwise adopted or approved by him....- 


(2) a stenographic, mechanical, electrical, or 
other recording, or a transcription thereof, which 
is a substantially verbatim recital of an oral state- 
ment made by said witness to an agent of the Govern- 
ment and recorded contemporaneously with the maki 
of such oral statement. 18 U.S.C. 3500 (b) (c) (a) 
(e) (1) (2) (Supp. V, 1958). 


STATEMENT OF POINTS 


Appellant intends to rely on the following points in 


this appeal: 
1. It was reversible error for the trial judge |to re- 

fuse to inspect, in camera, the grand jury testimony of 
Government witness Donald Joy in view of the facts that (a) 
Joy was the sole, key, government witness linking Appellant 
with the crime, (b) Joy was shown to have made a prior in- 
consistent statement about one of the alleged offenses, (c) 
Oliver Hughes, an alleged eyewitness to another of the sup- 
posed offenses flatly contradicted Joy's testimony, ahd (d) 

no valid reason for refusing the in camera inspection! existed. 
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2. It was reversible error to allow the prosecutor to 
continue repetitive and suggestive cross-examination through 
nine pages of the record, over objection, in an effort to 
{a} insinuate to the jury that witmess Oliver Hughes had made 
an illegal sale of narcotics even though there was no con- 
viction, and (b) to set up a foundation for rebuttal testi- 
mony that Hughes had made the illegal sale. 

3. It was reversible error to allow the prosecutor 
over defense objection, to introduce testimony in rebuttal 
that Oliver Hughes had once made an illegal sale of narcotics 
to witness Joy, and that Joy had sworn out a warrant for 
Hughes’ arrest because of this. 

4. It was reversible error to allow the prosecutor 
to argue in rebuttal summation that the alleged narcotics 
sale by Witness Hughes did not result in conviction because 
“the powers that be’ felt that he was already serving enough 
time for forgery and uttering. 

5. It was reversible error to restrict the defense 


cxross-examination of Officer Joy so as to preclude any in- 


quiry into the relevant areas such as (a) the Officer's 


training, if any, as an undercover agent, (b) his relation- 
ship and reliance upon his “special employee" partner, and 
(c) the methods used by the officer in carrying out his 


duties as an undercover agent. 


a3 = 
6. It was reversible error to fail to force compliance 

with the defense request that reports made by Officer Joy, 

in the possession of the government, be produced; or kn the 


alternative, it was reversible error to fail to either de- 


clare a mistrial or order Joy's testimony stricken from the 
record upon the Government's refusal to produce the reports. 
7. It was reversible error to refuse to give a miss- 
ing witness instruction relative to the special employee 
Rogers who allegedly bought the drugs from appetlant in one 
offense charged when defense efforts to find Rogers had been 
unsuccessful and the Government maintained it had no respon- 
sibility to produce Rogers, and refused to say whether any 
attempt had been made to produce him as a witness. 


SUMMARY OF ARGUMENT 


i 


The argument in this appeal revolves around three men, 


all allegedly eye-witnesses to offenses by Appellant, One, 
a Government undercover agent named Joy, was the crimed sole 


ssarmment witness linking Appellant to the offenses, Another, 


Oliver Hughes, was a defense witness who denied being a wit- 
ness to any offense by Appellant. The last, a Uspecial em- 
ployee! of the Narcotics Squad named Rogers, was not | pro- 


duced at trial by either side. 


Pie te 


In relation to the cross-examination of Joy, Appellant 
contends three errors were committed: (1) the court improp~ 
erly restricted defense cross-examination designed to place 
Jov in his setting, determine his qualifications, and dis- 
close his method of ‘operations as an undercover agent, (2) 
the court erred in not forcing the production of, or inquir- 
ing into the nature of, certain documents Appellant regards 
as Jencks-type statements; or in the alternative, the court 
erred in failing to strike Joy's testimony from the record 
or declare a mistrial, and (3) the court erred in refusing 
to inspect, in camera, the minutes of Joy's grand jury tes- 
timony. 

In relation to Hughes, Appellant maintains (1) the 
government's cross-examination was improperly conducted, 

(2) rebuttal testimony by Joy in impeachment was improperly 
admitted, and (3) the prosecutor's rebuttal summation argu- 
ment was improper. 

In regard to Rogers, Appellant contends that the court 
erred in refusing to give a missing witness instruction. 

I. 
Appellant was entitled to an in camera inspection of 


the grand jury testimony of Officer Joy for possible incon~ 


sistencies for a variety of reasons. The first is that the 
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Supreme Court and Wigmore's treatise both have recognized 
that a certain class of witness, of which Joy is a member, 
have inherent characteristics requiring that their testi- 


mony be viewed with caution. In this case Joy was the sole 


witness linking appellant to any crime, he was shown on 


| 
cross-examination to have written that one purchase of the 
\ 


narcotics was made by Bobby Rogers. At trial Rogers, a spe- 
cial employee of the narcotics squad was not produced, and 
Joy testified that he (Joy) gave the money to appellant and 
Rogers! only function was to hold the narcotics for as in- 
stant and immediately turn and give them to Joy. This in- 
consistency, plus the crucial nature of Joy's testimony, 
and the fact that his everyday job required a continuous 
series of misrepresentations and law enforcement through 
trickery and lies, certainly demonstrated a 'uparticularized 
need'' for an examination of his grand jury testimony.) Fur- 
thermore, this Court has implicitly indicated in the DeBinder 
footnote that it may adopt the Second Circuit view that an 
ir camera inspection may be requested without any preliminary 
showing of inconsistency or particularized need. | 
II. 
The Court committed triple error in sanctioning the 


Government's efforts to discredit defense witness Oliver 


Hughes. Hughes, an alleged eyewitness to one of the offenses, 


ae {ere 


was found by defense counsel during the noon recess. He 
was interviewed in the cellblock immediately before being 
called as a witmes$. His testimony flatly contradicted see- 
ing the alleged offense despite feared government retalia- 
tion. In discrediting this witness, the prosecutor cross- 
examined at length about an alleged narcotic sale; laid a 
foundation for rebuttal testimony by asking whether the wit- 
ness had made a sale of narcotics to Joy; and then had Joy 
recalled to testify that Hughes had sold him narcotics and 
that consequently Joy had sworn out an arrest warrant. In 
summation argument the prosecutor told the jury that Hughes 


had not been convicted of the narcotics sale, in substance, 


because the government had taken pity on him. Defense ob- 


jection to all of these tactics were overruled. Tactics 

such as these violate one of the most fundamental rules of 
evidence -- that a witness should not be required to come 
prepared to disprove every alleged act of misconduct of his 
life. Prior bad acts may be shown for impeachment purposes 
only when the subject of conviction. Cross-examination of 
misconduct not the subject of conviction must be to the point, 
non-repetitive, and the witness! answers are conclusive. 
Final argument is restricted to reasonable persuasion re- 
lated to the evidence, not a stage for an Assistant United 


States Attorney to assure the jury of the Government's 
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honorable intentions to protect the rights of all, and then 


proceed to abuse his peculiar position of trust and duty by 


giving unsworn testimony. 
Iil. 

Contrary to its lenient attitude toward the Govern- 
ment's attempts to discredit defense witness Hughes, the 
Court was unduly restrictive of defense cross-examination 
of Government witness Joy. Joy, 4 member of that class of 
witnesses whose testimony is recognized by Wigmore and the 
Supreme Court to be fraught with danger, was protected from 
questions as to his training, work environment, and reliance 
upon his "special employee" partner. Even attempts to show 
the officer's method of operation was met with hostility from 
the Court and sympathy for the witness. Exenplary of this 
was the statement in response to a Government objection stat- 
ing in front of the jury that it is part of any such officer" 
cuty to falsely pose as an addict, "Well, of course it is. 
Of course he isn't an addict. You are not an addict jare 
you, officer?" Efforts to put the witness in his setting 
(one recognized by Chief Justice Stone in the Clawans case 
and by Wigmore to be peculiarly subject to suspicion of bias, 
interest, or corruption) were met with open ecoiguatee by 


the court. This jurisdiction has been a leader in finding 
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such restriction an abuse of discretion ever since the Alford 
decision. 
IV. 

Cross-examination of Joy relative to his reports to 
superiors about the alleged narcotics offenses met with care- 
fully evasive, and finally inconsistent, answers. However, 
the prosecutor admitted that he had the original narcotics 
reports requested by defense counsel. He, however, con- 
tended that defense counsel was not entitled to see these, 
apparently on the basis that they were his "work sheets". 
Instead, he successfully argued that defense counsel should 
see the personal notes the witness had with him on the stand. 
The recent Campbell case clarified many questions relating 
to the application of the so-called Jencks Act. It demon- 
strates that the very least the trial judge should have done 
in the present situation was to determine sua sponte whether 
the original narcotics reports in the possession of the pro- 
secutor and his notes from the interview with Joy were "state- 
ments" within the meaning of the Act. Failing that, he should 
have stricken Joy's testimony from the record because of 


the Government's refusal to produce the documents. And as 


demonstrated by Campbell and this Court's Howard decisions, 
the only burden upon the defense is to (1) establish the 


existence of documents potentially Jencks-type "statements", 
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(2) in the possession of the Government, and (3) dema' 
their production. All three of these requirements were met 
by defense counsel. The trial judge committed error jin not 
fulfilling his responsibility under the statute to force the 
Government to its election of disclosure or the consequence 
of stricken testimony. If, in regard to the prosecutor's 

notes of his interview with Joy, the Government contended 

such were "work sheets" and not "statements" under the sta- 


tude, the trial judge had the responsibility of determining 


| 
the nature of the documents. In any event, the original nar- 


cotic reports admittedly in the prosecutor's possession, and 

explicitly demanded by defense counsel, should have been pro- 

duced, or Joy's testimony stricken. 
V. 


The defendant below was entitled to a missing witness 


instruction relating to "special employee" Rogers upon timely 
request. This man was in the employ of the narcotics squad 
five months and allegedly helped make the case against ap- 
pellant -- in one instance to the point of making the pur- 
chase. The Government maintained at trial that it had no 
responsibility to produce Rogers; that the defense should 
have found him under the subpoena power. The court appar- 
ently refused the instruction because Joy looked for Rogers 


when he didn't show up to continue their relationship. This 
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does not satisfy the duty to seek out the man as a witness 


for use in a trial eight months later. It is submitted 


that the investigative forces of the Government may well 


have produced this man had his testimony been crucial to 


the Govermment case. 


I. 
THE DISTRICT COURT ERRED IN DENYING DEFENDANT'S REQUEST THAT 
THE COURT INSPECT, IN CAMERA, THE GRAND JURY TESTIMONY| OF 
WITNESS DONALD JOY TO DETERMINE WHETHER ANY INCONSISTENCIES 
EXISTED BETWEEN THE ACCUSING WITNESS' TESTIMONY BEFORE) THE 
GRAND JURY AND HIS TESTIMONY AT TRIAL. 

In establishing that the court erred in refusing) to 
examine Joy's grand jury testimony in camera, appellant 
will first set out the law relating to inspection of grand 
jury minutes, and then will apply the legal predicate thus 
adduced to the facts of this case. | 

A. t tio 

tsburgh Plate Glass 


e ir View 


The Constitution of the United States provides that 
Mmo person shall be held to answer for a capital, or other- 
wise infamous crime, unless on presentment or indictment of 
a Grand Jury." U.S. Const. amend. V. The grand jury as in- 
corporated in our legal system by the Constitution existed 
for hundreds of years at English common law. See, Costello 
ve United States, 350 U.S. 359 (1956); Ex parte Bain, 121 
U.S. 1 (1887). Its purpose was to provide a method of de- 
termining whether there were sufficient grounds to bring 


! 
a person accused of crime to trial. In order to insure the 
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effectiveness of the method, the proceedings were held in 
absolute secrecy. 1 Holdsworth, History of English Law 
322-23 (4th ed. 1927). Thus, in the absence of a statute 
providing otherwise, the accused traditionally had no right 


to inspect the minutes of the grand jury that indicted him. 


By statute ot decisional law the rule of absolute 


secrecy has been abolished, and the common expression of 
the rule now is that disclosure may be required "whenever 
5t becomes necessary in the course of justice." 8 Wigmore, 
Evidence $2362 (3d ed. 1940). Rule 6(e) of the Federal Rules 
of Criminal Procedure is the statutory basis for disclosure 
in the federal courts. 

In Pittsburgh Plate Glass Co. v- United States, 360 
U.S. 395 (1959), the Supreme Court considered a criminally 
accused's right to compel the production, for impeachment 
purposes, of prior grand jury testimony of a Government wit- 
ness. The Court held that the witness' testimony before 
the indicting grand jury was not discoverable as_a_ matter 
of absolute right after the witness had testified at the 
trial. The witness, whose testimony was sought for the 
purpose of possible impeachment, was the chief Government 
witness in a federal criminal prosecution. The Court also 


indicated that even had the defendants invoked the judge's 


393.5 


discretion they would not have been entitled to direct pro- 


duction of the minutes in the absence of a showing of |a 


uparticularized need" which outweighed the police of se- 
crecy. Id. at 400. 
In applying the Pittsbyrgh Plate Glass atiseaie, this 
Court said the defendant was entitled to a direct production 
of the grand jury minutes in DeBinder v. United States, ___ 
U.S. App-D.C. 2 co 2d (No. 16,036 decided May 18, 
1961). In that case defense testimony alleged that the com= 
plaining witness had identified the defendant's icother as 
the offender at a previous time, and demonstrated that the 
brother had in fact been arrested, but not tried for the 
offense. The complaining witness denied ever making say 
such mistaken identification. The Court said that this 
conflict in evidence suggested a possibility of inconsist- 
ency, and that this possibility taken together with the fact 
that "the prosecution's case rested largely upon the testi- 
mony of a sole, key, eyewitness", was sufficient need to have 
th. w»inutes produced for impeachment purposes and that the 
trial court abused its discretion in refusing said produc- 
tion. The court pointed out in a footnote that it did not 


xeach the problem of what showing, if any, is required to 


have the trial court inspect, in camera, the grand jury 
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minutes, for in this case DeBinder. was entitled to inspect 
the minutes himself. However, in that footnote the Court 
did cite two cases from the second circuit. 

The liberal view adopted by the second circuit recog- 
nizes that idealistically, no unauthorized person could know 
what has been said to the grand jury by a particular witness, 
and that a showing of inconsistency, unless admitted by the 
witness on trial is virtually impossible. United States v. 
McKeever, 271 F.2d 669 (2d Cir. 1959); t tates v. 
Spangelet, 258 F.2d 338 (2d Cir. 1958). 

In Upited States v. Zborowski, 271 F.2d 661 (2d Cir. 
1959), the defendant had been convicted of perjury in tell- 
ing a federal grand jury that he could not remember ever 
having known Jack Soble, a convicted Soviet agent. The only 
direct testimony against the defendant at the trial was given 
by Soble himself, who had also given the only evidence against 
the defendant before the grand jury. The trial judge refused 
to examine Soble's grand jury testimony for possible incon- 
sistencies until the defense could challenge a specific state- 


ment given by the witness at the trial. The second circuit 


found this to be prejudicial error, despite the fact that the 
defendant already had ample opportunity to impeach the wit- 
ness in other ways. It also pointed out that the secrecy 


of the grand jury proceedings no longer exists after the 
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indictment is presented and the witness has testified at 
the trial. Id. at 666, 668. 
fol- 


Of perhaps more significance in Zborowski is the 


| 


lowing language: 


Even if there were no showing of possible in- 
consistency in the testimony of a witness in 
a perjury case, or indeed in any case, where 
the testimony of such witness is the only di- 
rect evidence against the defendant and no 
valid reason for secrecy exists, the court 
should upon request examine the grand jury 
minutes of such witness for possible incon- 
sistencies * * * The reason for the necessity 
of such a rule is obvious * * * Surely the 
defendant should have access to all conflict- 
ing testimony given under oath by the one 
direct witness who gives him the lie. It 
offends all sense of fairness to first re- 
quire a showing of possible inconsistency 
preliminary to examination of the minutes 

by the trial judge. Id. at 666 (citations 
omitted). 


Thus it is clear that the second circuit has taken the posi- 
| 
tion that where the testimony of a witness is the only direct 


evidence available and no valid reason for secrecy exists, 


a mere allegation of possible inconsistency is sufficient 

to cause the trial judge to inspect the minutes. This po- 
cition has been reaffirmed in a number of subsequent cases. 
United States v. Ciampa, F.2d __. (2d Cir., Feb. 3, 

1961) (one of the two cases cited in the DeBinder footnote) 5 
United States v. Hexnandez, 282 F.2d 71, 72 (2d Cir. 1960); 
United States v. McKeever, 271 F.2d 669, 672 nol (2d csr. 1960) ; 


| 
| 
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United States v- Zborowski, 271 F.2d 661, 666 (2d Cir. 1959). 
See also, United States v. Spangelet, 258 F.2d 338 (2d Cir. 
1958); United States v. H.J-K- atr e, 236 F.2d 502 
(22 Cir. 1956), cert. denied, 352 U.S. 969 (1957). The 
foilure of the trial court to do so requires that the con- 
wiction be reversed. 


While several assignments of error are raised, 
we find it necessary to consider only that re- 
lating to the trial court's refusal to inspect 
the minutes of Newkirk's grand jury testimony. 
The Government's case rested largely upon New- 
kirk's testimony, so that any doubts cast upon 
his credibility by a variance between such tes- 
timony and that given before the grand jury un- 
dGoubtedly would have influenced the jury's de- 
liberations. It was thus incumbent upon the 
‘rial court to inspect the minutes, as requested 
by the defendant, in order to ascertain whether 
any material inconsistencies existed. * * * 
its failvre to do so zequires that the convic- 
tion be reversed. United States v- Hernandez, 
supre at 72 (citations omitted). 


Teo arguments have been addressed against the rule in 
the second circuit. The first is that the rule. conflicts 


with the traditional secrecy of grand jury minutes. How- 


ever this policy of secrecy would appear to be inapplic- 
able waere the testimony sought is that of a witness who 


has already testified at the trial. None of the traditional 
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reasons for secrecy exist in such a situation. Since the 
indictment has been returned and the case is at trial, there 
is no danger of the escape of the defendant. The adverse 
witness has testified, so the danger of subornation of per- 
jury cannot be increased. The protection of an innocent 
third party is clearly not of concern here as an indictment 


has already been issued. The freedom of discussion of the 


grand jurors would in no way be affected, as only the wit- 


ness! testimony is sought and the names of any grand jurors 
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involved may be deleted. United States v. Grunewald, 162 
F.Supp. 621, 622 (S.D.N.Y. 1958). The only ground having 
any apparent relevancy is that of the encouragement of com- 
plainants to come forward and speak freely before the | grand 
jury without fear of reprisal. But a witness testifying 


1/ United States v. Amazon Industrial Chem. Corp., 55 F.2d 
254, 261 (D. Md. 1931) cited in United States v. Procter & 
Gamble, 356 U.S. 677, 681 n.6 (1958), represents the uni- 
formly accepted statement of the reasons for this policy: 
"The reasons which lie behind the requirement of secrecy 
may be summarized as follows: (1) to prevent the escape of 
those whose indictment may be contemplated; (2) to ree 
the utmost freedom to the grand jury in its deliberations, 
and to prevent persons subject to an indictment or their 
friends from importuning the grand jurors; (3) to prevent 
subornation of perjury or tampering with the witnesses who 
may testify before the grand jury and later appear at the 
trial of those indicted by it; (4) to encourage free and 
untrammeled disclosures by persons who have information with 
respect to the commission of crimes; (5) to protect the in- 
nocent accused who is exonerated from disclosure of the fact 
that he has been under investigation and from the expense of 
standing trial where there was no probability of guilt." See 
also, United States v. Rose, 215 F.2d 617, 628-29 (3d) Cir. 
1954). : 
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before the grand jury usually realizes that the most damag- 
ing parts of his testimony will often be reiterated at the 
trial and that he will soon lose his anonymity by being forced 
to testify in open court. Any hesitancy to divulge harmful 
information will be based on a fear of the eventual neces- 
sity of giving such testimony in open court and not a fear 
that having given testimony in court his former statements 
before the grand jury may now be discovered. The only pos- 
sible exception to! this would be where the witness had per- 
jured himself, in which case, as noted in 8 Wigmore, Evidence 
$2362 (3d ed. 1940), and in the dissent in Pittsburgh Plate 
Glass, the Government's primary interest in a criminal pro- 
secution that justice be done dictates disclosure both to 
show the inconsistency and to bring action against the per- 
juror. Thus it is submitted that the policy of the secrecy 
of grand jury minutes has no application where the defense 
requests the trial court to inspect in camera for possible 
inconsistencies. 

The second argument is that for all practical purposes, 
the second circuit rule destroys any distinction concerning 
judicial inspection for impeachment purposes between state- 


ments made to Government agents as embodied in the Jencks 


act and statements made to grand juries. One primary dis- 
tinction remains, however. Where the defendant alleges 
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possible inconsistent prior statements to Government agents, 
he will get all the material directly or at least all |rele- 
vant material. 18 U.S.C. §3500 (Supp. V. 1958). But where 
the defendant alleges possible inconsistent statements be- 
fore the grand jury, only those statements which the trial 
judge finds to be inconsistent will be turned over to |him 
for impeachment purposes. ted States v. Spangelet, supra; 
ited States v. H.J.K. Theatre Corp., supra at 507. If 


none are discovered and the defendant so desires, the court 


will reseal the minutes and send them up on appeal for re- 
| 


examination. United States v- Spangelet, supra at 341. 


B. The Facts Of This Case 


It is appellant's position that under the facts/of this 


case, he may well have been entitled to have the minutes pro- 
duced directly because the "particularized need" envisioned 
by Pittsburgh Plate Glass would seem to be present. In any 
event, however, there seems sufficient showing to require 
an in camera inspection. The factual reasons supporting 
such an inspection are set out seriatim: 
1. Witness Joy is the only Government witness who 
can furnish direct evidence of the crime. 
2. A second individual, Oliver Hughes, who Joy tes- 


tifies was an eye-witness to the narcotics sale was found 
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by the defense counsel to be confined in a special cell the 
day of the trial. Until Joy testified on direct, defense 
counsel had never seen and apparently never heard of this 
witness Hughes. Upon discovering him the special cell in 
the cellblock, defense counsel called him as a witness. At 
that time Hughes categorically denied being an eye-witness 
to the transaction as testified to by Joy. This is parti- 
cularly important as it is clearly shown that Hughes has a 
powerful motive to curry favor with the prosecution. That 


motive is shown by his being in the custody of the prosecu- 


tion, and his winerability to the resurrection of the nar- 
cotic charges against him which had been previously nollc.- 
prossed. He admitted as much in his testimony when he stated 
that those charges would probably be pressed against him 
tafter this’, referring to his testimony which was unfavor- 
able to the Government (J.-A. 32 ys 

3. Cross-examination of Joy brought out the fact that 
he had already made a previous inconsistent statement con- 
cerning the material facts of the crimes. He admitted writ- 
ing on the envelope, containing the heroin of the second 
alleged transaction, the following statement: “bought by 
Bobby Rogers and witnessed by Officer Donald Joy". Yet his 
testimony at trial relating to this transaction was that he, 


Joy, had given the money to the defendant; that the defendant 
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went away and returned; and that upon his return he handed 


the narcotics to Rogers who immediately turned and handed 
the narcotics to Joy. Obviously this testimony is incon- 
sietent with the statement that Rogers had purchased the 

narcotics. Rogers' sole function, according to the trial 


testimony, was merely to accept the drugs from the defendant 


and immediately hand them to Joy, while Joy was the man who 
gave the money to the defendant, and received the deous with 
no real part played by Rogers. 
In view of these facts, it seems clear that defendant 
demonstrated a “particularized need" to have the minutes of 
Joy's grand jury testimony examined for further inconsisten- 
cies. Thus he would seem to have been entitled to inspect 
the grand jury minutes himself, as held in DeBinder; and 
certainly he should be entitled to the lesser benefit of 
having the Court inspect the minutes in camera. 


II. 
THE TRIAL COURT ERRED IN ALLOWING THE PROSECUTOR TO S 
BY EXTENDED CROSS-EXAMINATION THAT OLIVER HUGHES HAD AN 
ILLEGAL SALE OF NARCOTICS TO DONALD JOY. 
Of course, the scope of cross-examination is within 
the sound discretion of the trial judge. However, iti has 
been increasingly recognized in the Federal Courts that one 


area of cross-examination is not open to the prosecution to 
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exploit. That area concerns the prior misconduct of the wit- 
ness which was not the subject of conviction. The courts 
have recognized that by questioning a witness relative to 
such alleged misconduct, the prosecutor may insinuate to 
the jury that the witness is a bad man because of such al- 
leged misconduct. This is thought to be an improper practice, 
not because the line of questioning is logically irrelevant, 
but because it is unfair to expect every witness to take the 
stand prepared to meet and disprove every charge of miscon- 
duct that the prosecution can levy against him. It is also 
thought improper because it distracts the jury's attention 
from the real issues of the case -- the charges levied against 
the defendant. 

In the case at hand, defense counsel heard the prose- 
cution witness Donald Joy testify that one Oliver Hughes 
was an eyewitness to one of the alleged offenses (J.A. 5 )- 
During the noon recess eee es: saw Hughes for the 
first time in the cellblock Ge pm Bg ). After this brief 
confrontation defense counsel called Hughes as a defense 
witness. He was asked when he had first met defense coun- 
sel (J.A. 2%). He was also asked whether he recalled 
where he was on July 5, 1960, the date of the alleged of- 


fense (J.A. 26). Then he was asked: "Mr. Hughes, I want 


you to tell the jury, if you can, why you happen to have 


ores ees 


such a clear recollection of where you were almost a year 
ago?" (JA. 25). Hughes answered, inter alia, that he 
<emembered because on the 4th of July, the narcotics agents 
ried to "put a sale and possession charge on me! (JA. 25%") 
Defense counsel thereafter carefully refrained from ever ask- 
ing whether, in fact, Hughes had made any sale of narcotics 
on the 4th of July (J.Aas,2° ). In fact, no attempt was 
made to present anything bolstering Hughes! credibility or 
character. Upon cross-examination, the prosecutor imme- 
diately went into the matter of the narcotics charge against 
lughes (J.-A. 26 ). He had Joy brought into the room, and 
Hughes denied that Joy had tried to put a sale and posses- 
sion charge on him; and testified that he did not know Joy 
(JeAe 2x ). Then the prosecutor later asked Hughes whether 
Hughes had made a sale of narcotics to Joy. This was ob- 


4ected to and overruled (J.A. 3/ ). Defendant's objection 


to repetitious questioning as to the alleged misbehavior was 


also overruled (J.A.2%,2> ). An examination of the record 
wilt show that there was one question on direct which re- 


lated to the reason the witness remembered the events of a 


year ago. The answer, including a reference to the 'putting" 
of a sale and possession "on" the witness, was the only mat- 


ter in the entire direct relating to any possible misconduct 
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by the witness. No attempt was made to affirm or deny the 


misconduct on direct. Then the prosecutor, over ob secre” 


sross-examined for nine (9) pages of the record (J.A. 2¢-34)- 
Almost all of the cross-examination related to the miscon- 
duct, that is, the possible narcotics sale of the witness. 
That this was imprcper cross-examination, and that defend- 
ant's objections should have been sustained may be seen from 
the following cases: 

1. United States v. Provoo, 215 F.2d 531 (2d Cir. 
1954), is perhaps the leading case in this area. There, 
in the prosecution of a former army staff sargeant for trea- 
son alleged to have been committed while he was a Japanese 
prisoner-of-wer, his testimony on direct examination that 
he was confined in various army stockades and hospitals 
after his reenlistment in the army following his honorable 
discharge therefrom did not open the door for his cross- 
examination as to whether his homosexuality was the cause 
for such confinement. The court also pointed out the settled 
principle that when 2 defendant takes the stand, he is sub- 
ject to exactly the same privileges and limitations as any 
other witness. In the words of the Court: 

The direct examination of Provoo on the sub- 
ject of his experience after reenlistment oc- 


cupies less than 10 pages of the record. It 
contains no intimation as to the reason for his 
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imprisonment at Fort Bragg and Fort Meade or 
for his confinement at the Walter Reed Hospital. 
Almost at once the cross-examiner put the ques- | 
tion, “What were the circumstances, please, | 
that caused your arrest and confinement, at 
Fort Bragg?" 215 F.2d, at 533. | 


| 


The Court went on to hold that the door to this line of ques- 


tioning had not been opened, and that the examiner cannot in- 


quire on cross-examination about previous misconduct not the 


subject of conviction because the examiner can thereby sug- 


gest to the jury by questions that the witness is a bad man. 
2. Campbell v-. United States, 85 U.S. App.D.C. 133 


(1948), is our leading case in this jurisdiction recogniz- 
ing the principle that mere questions from the prosecutor 

can have an improper influence upon the jury. In Chelate 
of Judge Miller: | 


But it seems to us wholly illogical and un- | 
fair to permit a defendant to be interrogated 
about a previous conviction from which an ap- | 
peal is pending. If the judgment of conviction | 
is later reversed, the defendant has suffered, 
unjustly and irreparably, the prejudice, if any, 
caused by the disclosure of the former convic- | 
tion. We therefore hold that the pendency of | 
an appeal prevents the prosecution from proving 
a previous conviction for impeachment purposes.) 
85 U.S. App.D.C. at 135. \ 


Certainly, if it is error to show a conviction when 
such conviction is not yet conclusive, it must, 2 fortiorari, 
be error to allow interrogation about a sale and subsequent 


arrest when no conviction resulted. 
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III. 

THE COURT ERRED IN ALLOWING THE PROSECUTION, OVER OBJECTION , 
TO ADDUCE TESTIMONY IN REBUTTAL CONTRADICTING THE DEFENSE 
WITNESS HUGHES ‘AND SHOWING THAT HUGHES HAD MADE A SALE OF 
Wee SScS AND THAT AN ARREST WARRANT WAS SWORN OUT FOR HUGHES 

As stated before, in this case, the direct examination 
o£ Hughes contained no affirmation or denial of whether Hughes 
had at any time sold narcotics to anybody. Then on cross~ 
examination, over objection, the prosecutor attempted to lay 
a foundation for rebuttal testimony by asking whether Hughes 
had ever sold narcotics to Joy, etc. Then the prosecutor 
calied Joy in rebuttal to show that Joy had observed a sale 
of narcotics by Hughes, and had sworn out a warrent of ar- 
vest for that reason (J-A- 37 )- The Court overruled the 
defense objection on the ground that: 

well, it has this relevance; that Hughes said 

that he never had seen this man before, Officer 

Joy, didn't know him (JA. Cy 
It was not the contention of the defendant that this rebut- 
tal had no logicai relevance, but that it was legally non- 
relevant because: (2) it was a contradiction of the witness 


upon a coilateral point, and (b) it was an attempt to dis- 
credit the witness by showing prior misconduct by extrinsic 


testimony when the misconduct was not the subject of a crim- 


inal conviction. That this rebuttal testimony should not 
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have been allowed seems to be supported by the law in all 

jurisdictions. Dean Wigmore points out clearly that it is 
everywhere agreed that logical relevance is not the test of 
admissibility when considering extrinsic testimony of /mis- 
conduct: 


The exclusionary doctrine in question is purely 
one of Auxiliary Policy, i-&+» it excludes certain 
relevant facts, when offered by outside testimony, 
because of the objections of policy to that mode 
of presentation. Furthermore, there are in some 
jurisdictions similar objections» of a narrower 
scope, even to the extraction of such evidence 
on cross. eke 3 Wigmore, Section 978, | 
at ° 


The Auxiliary Policy referred to by Dean Wigmore is that the 


jury must not be distracted from the main issues to a trial 
of each ywitness' credibility as shown by particular acts of 
misconduct not the subject of conviction; and that no witness 
should be required to come prepared to meet charges of al- 
leged misconduct in his past. If there is any doubt! as to 
the applicability of the above principles to the present 
case, the following discussion of leading cases should re- 
move such questions: 
1. United States v. Sagex 49 F.2d 725 (2d Cir. 1931), 
is one of the most frequently cited cases for the above pro- 
positions: 
Ape nce Sager, as a witness in his own behalf, 


testified as to his career and professional employ- 
ment. He said on direct that he had served as 
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Assistant Attorney General. He was asked on cross~ 
examination if he had left that position at the 
suggestion of the Attorney General because of 
various complaints. He said positively that the 
Attorney General had not suggested his resignation. 


it will be observed that in Sager, even though the defendant 
had personally brought in the matter of his past position 
to bolster his credit, the prosecution was barred from show- 
ing why he had left that position. 

2. Coulston v. United States, 51 F.2d 178 (10th Cir. 
1931), is virtually on all fours with the current case. 


This was 2 narcotics case in which the defendant was charged 


with being the partner and supplier of another defendant, 


and that he had been present end participated in a sale of 
nercotics. On direct the defendant denied the partnership, 
admitted that he had been present at the sale, but didn't 


know what wes going on. Over objection, the cross~examina- 


<ion went into a controversy between the defendant md the 


s- The 
defendant denied the controversy and the transactions. Again, 
over objection, the prosecution presented rebuttal testimony 
by the narcotic agent as to his version. He testified that 
there had been narcotic transactions, etc. The court pointed 
out again that when the defendant took the stand he was sub- 
ject to the same rules as other witnesses and held: | 
In our judgment this was prejudicial error. The 
issue presented was a simple one: Did defendant 
negotiate the sale on January 20, 1929, as testi- 
fied to by two government witnesses, or was he an 
innocent bystander as he testified. These remote 
and disconnected transactions had no evidentiary 


bearing on this issue; at best they could serve | 
24 


but_to create an atmosphere of hostility and to 

distract she-attention fromthe issue- Sl F.2d; 
The Court went on to reiterate the rules of exclusion of ex- 
trinsic testimony contradicting the defendant's answers on 
cross-examination. The only exception is that a record of 
conviction of crime may be shown to contradict his answer. 
The Court also pointed out that the cross-examination was 
impxoper, but that even if it were proper, the answers could 
not be contradicted upon this collateral matter by extrinsic 
proof. See 51 F.2d at 182. 

3. United States v. Sweeney, 262 F.2d 272 (3ra/ Cir. 
1959), is perhaps the latest federal enunciation of the rule. 
There the defendant was charged with extortion of acm truck 


drivers, and many acts of violence were shown by the Govern- 
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ment's case in chief. Then on cross-examination of the de- 
fendant, it was denied that he knew three-named individuals, 
or that he had experienced any incidents with them. The 
three men were called in rebuttal to testify as to acts of 
violence by the defendant upon them. Again the Court, in an 
opinion by Goodrich, J., on appeal held this to be revers- 
able error: 

It is likewise true, as we have said, that when a 

@efendant in a criminal case takes the stand he 

may be cross-examined as any other witness may be. 

But it is also an established general rule that 

when a witness is cross-examined for the purpose 

of discrediting his veracity by proof of specific 

acts of misconduct not the subject of a convic- 

tion, the examiner must take his answer as it is 

given and is not free to bring in independent 

proof to show that the answer was untrue. 262 

F.2d., at 276. 

The Court further pointed out that there was no discretion 
as to the extrinsic evidence rule; it simply cannot be per- 
mitted for the purpose of contradiction. 

4. United States v. Klass, 166 F.2d 373 (3rd Cir. 
1948). In this case the defendant, charged with selling 
houses at more than the authorized maximum price, testified 
on girect that he had never sold or bought any other house. 
On cross-examination the defendant denied other sales of 


houses at excessive prices. The prosecution sought to show 


other violations by rebuttal testimony. On appeal the court 
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| 
| 


| 


held that the direct testimony did not open up the subject 


of the other violations, and that his answers on cross~ 
examination could not be attacked by rebuttal extrinsic tes- 
timony to impeach credibility. | 

5. Smith v. United States, 10 F.2d 787 (9th Cir. 1926). 


In this narcotics case, the prosecution once again so sht to 
| 


impeach the witness! testimony by the device of asking on 
cross-examination about other narcotics transactions, and 
then introducing,in rebuttal,testimony contradicting his 
answers and showing that the other narcotics transactions 

had in fact occurred. Once again the Court on appeal found 
this error one that demanded reversal: 


While being tried on a charge of selling narco- 
tics at a time and place specified, he was asked 
whether or not he had been engaged in the busi- 
ness of selling narcotics. His denial that he 
had been in that business should have ended the 
inquiry. The prosecution was bound by his reply 
Otherwise the jury will be required to determine 
the preponderance of the evidence in relation to: 
collateral matters, instead of confining their 
consideration to the real question in contro- 
versy. 10 F.2d, at 788. 


IV. 
THE COURT ERRED IN ALLOWING THE PROSECUTOR TO ARGUE IN 
REBUTTAL THAT THE CHARGES AGAINST HUGHES WERE DROPPED 

BECAUSE THE GOVERNMENT HAD PITY ON HIM. | 


After having introduced improper rebuttal testimony 


that the witness Hughes had sold narcotics in the presence 
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of Officer Joy, and that Joy swore out a warrant of arrest 
for Hughes, the prosecutor was still not satisfied. The de- 
fense counsel had stated in his summation: 


Maybe Hughes is the worst renegade that was ever 
in a courtroom. Maybe he never told the truth in 
his life. I don't know. That is your problem. 
You determine whether or not Hughes was telling 
the treth. . .. 


Hughes testified these charges against him were 
drepped. As far as I remember, this testimony 
was not contradicted. Why they were dropped, if 
they were dropped, is something that we don't 
kmow about either (J.A- +f >)- 


On the basis of the above the prosecutor asked to approach 
the bench and then said: 


If your Honor please, there has developed in this 
argument whet I expected might develop. I think 
it is unfair comment on the part of counsel in 
commenting upon the testimony of Hughes. He 
doesn't know why the charges were dropped. Now 
it's serious, if your Honor please. - «- I could 
have rebutted that testimony and explained why 
that charge was dropped at Municipal Court. It 
is unfair comment. I can't comment now and tell 
this jury why this charge was dropped at Muni- 
cipal Court particularly that it was -~ the 
charge was placed against this witness by this 
police officer (J-A- 47,42 )- 


The prosecutor then asked the Court for permission to recall 
wthe police officer to explain why it happened." This was 
{32, 139 
denied (sh. ). However, a cursory examination of the 
record will reveal that this denial did not inhibit the pro~- 


secutor. He began his argument by telling the jury that the 


defense attorney was a paid lawyer, and on a salary; that ail 


a: | 
the defense has to do is to ask the Court for a subpoena and 
the Government will help to find the missing witnesses, will 
go anywhere, etc. (JA 4g, 44 ). This was objected to (J. 

A.W jt), counsel feeling that it amounted to unsworn testi- 

mony in closing argument - Counsel's repeated objections 


were overruled, apparently on the ground that the prosecu- 


torts remarks were immaterial (JA. 44 ). However, the 


following unsworn testimony by the prosecutor was highly 


prejudicial, and was doubly improper because the Court had 
already so indicated: 


Now, you recall the test 
Joy. He told you that h 

the arrest for the individua 
for a narcotics violation. > 
members of the jury, or you can draw ence 
as to why the charges were dropped agaiast Hughes. 
You can draw that inference. You have heard Hughes 
testify that he was serving time for forgery 
uttering. Now may you not come to a conclusion 
that here the powers that be felt that maybe he 
was serving enough time under this forgery and 
uttering and may you not come to the right cont 
clusion that that probably was the reason why | 
this charge was dropped against Hughes because, 
he, as Hughes said, was serving time for fo exy 
and uttering. (J.A. 9° ). (Emphasis added! 


So one may see that not being satisfied with introducing in- 
proper matter as to the arrest of Hughes, and the testimony 
about a narcotics sale by the witness, the prosecutor then 

asked the Court for permission to re-open his case for more 


rebuttal testimony as to why the charges were dropped; and 
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having failed in that proceeded to give his own testimony 
to the jury about the matter when there was not a shred of 
evidence to support his statements. This was particularly 
obnoxious to a just trial in view of the fact that defense 
counsel admitted in his argument that there was no evidence 
on this point and that Hughes might in fact be the worse 
renegade ever in a courtroom. Had the defense argued that 
the police had attempted to frame Hughes, some moral, if 
not legal, justification might be present. This was not 
the case however, and to allow the type of argument in- 
duiged in by the prosecutor denied the defendant the basic 
elements of a fair trial. 


It is to be noted that the prosecutor emphasized in 


his argument not the fact of the alleged sale, but the ar- 


rest, the accusation of the fact. As to this, Dean Wigmore 
has some interesting observations: 


. « »The only possible ground for allowing the 
extraction of such facts is that the merely hav- 
ing been arrested or charged is a disgraceful 
situation which indicates something lacking in 
the witness! respectability of character. - «- 
But this notion has no sound justification, and 
it carries the injustice of subjecting the wit- 
ness to suspicion without giving him an oppor- 
tunity to clear it away. 


It shovld be understood by all courts that 
the only relevant circumstance is actual con- 
duct -- i.e., the fact, not the mere charge, of 
ee misbehaved. 3 Wigmore, Section 980a, at 


Ve. 


THE COURT ERRED IN UNDULY RESTRICTING THE DEFENDANT'S, 
RIGHT OF CROSS-EXAMINATION. 


As stated by Dean Wigmore: 


One who as a spy obtains information of a 
ly open to discredit ther 
at purpose has employed 

rked for hire in his in- 
vestigations, 
or detective or prose 
himself in a partisan manner, 
cumstances be open to the pr 
3 


interest. 3 Wigmore, Sec. 969, at 528. 


| 
In discussing the right to cross-examine as to these matters 


of Bias, Interest, and Corruption, Wigmore states that the 
largest possible scope and range should be allowed. The Su- 
preme Court in an opinion by Justice Stone has indicated 
that the above principles are particularly applicable to 
persons of the type involved in this case. In District of 
Columbia v. Clawans, 300 U.S. 617, the Court reversed be- 


cause: | 
| 


. . of the prejudicial restriction, by the trial 
judge, of cross-examination by respondent. The 
testimony of five prosecution witnesses was the 
sole evidence of the acts of respondent relied! on 
to establish the doing of business without a li- 
cense. These acts were the sale by her, on each 
of these occasions, to one or another of the wit- 
nesses, of the unused portion of a round trip rail- 
way passenger ticket from New York to Washington. 


. « eAll were private police or detectives acting 
in the course of their private employment. Common 


| 
i 


ae 


experience teaches us that the testimony of such 
witmesses, especially when uncorroborated, is open 
to the suspicion of bias, and that their cross- 
examination should not be curtailed summarily, 
especially when it has a direct bearing on the 
substantive issues of the case. 300 U.S., at 630. 
However, the leading case, and one which has been consist- 
ently applied in this circuit is Alford v. United States, 
282 U.S. 698, 51 S.Ct. 218, 75 L.Ed. 624 (1931). This case 
has been liberally quoted from by our Court of Appeals in 


both the Lindsey and J. E. Hanger, Inc. cases discussed post. 
In Alford, the conviction was reversed because counsel was 


not allowed to ask the Government witness where he was liv- 


ing. The language in Alford quoted by this Court of Ap- 
peals is set out below: 


So definitely, indeed, has the efficacy of 
cross-examination as a weapon for the discovery 
of truth been recognized in our system of law 
that cross-examination is held to be a right, 
not a mere privilege. It is often stated that 
the control of cross-examination is within the 
discretion of the trial judge, but it is only 
after a party has an opposer. substantially 
to exercise the right of cross-examination that 
discretion becomes operative. . + « 


Cross-examination of a witness is 4 matter of 
right. Its permissible purposes, wan 3 others, are 
that the witness may be identified with his commu- 
nity so that independent testimony may be sought 
and offered of his reputation in his 

she e jury may 4 ret his 


s gar nat a ma 
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Counsel often cannot know what pertinent facts 
may be elicited on cross-examination. For that | 
reason it is necessarily exploratory; and the rule 
that the examiner must indicate the purpose of his 
inquiry, does not, in general, apply. It is the 
essence of a fair trial that reasonable latitude 
be given the cross-examiner, even though he is un- 
able to state to the court what facts a reasonable 
cross-examination might develop. j 
E jenial of tt ity 1 etl ii 
‘in his proper setting and put the weight of his 
testimony and his credibility to a test, 
which the jury cannot fairly af gece them. To | 
say that prejudice can be established only by show- 
ing that the cross-examination, if pursued, woul 
necessarily have brought out facts tending to dis- 
credit the testimony in chief, is to deny a sub- 
stantial right and withdraw one of the safeguards 
essential to a fair trial. 282 U.S., at 691-69 
697; 51 S.Ct. at 219, 220; 75 L.Ed. 624. (Em- | 
phasis supplied and citations ommitted.) 


In Lindsey v- United States, 77 U.S. App.D.C. 1! (1942) 


Judge Stevens quoted the above language in reversing a rape 
conviction because of an undue restriction on the right to 
cross-examine where the government psychiatrist witness denied 
that the defendant was insane, admitting that tests showed 
defendant a mental age of six, but said that tests were not 
reliable because defendant was malingering; and his opinion 


of malingering was based on fact that defendant was under 


indictment when test was given, and had given inconsistent 


answers to simple questions on separate days. It was error 
under these circumstances to refuse to permit defense counsel 


to confront the doctor on cross-examination with the fact 
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that defendant had given the same type answers to same tests 
six months before the rape when there was no motive to lie. 

Two other cases reversing the trial court on the un- 
due restriction grounds are Du Beau v. Smither_ and Mayton, 
Inc., 92 U.S. App.D.C. 213, 203 F.2d 395 (1953); and J.E. 
Hanger Inc., v. United States, 81 U.S. App.D.C. 408, 160 
F.2d 8 (1947). 

The questions involved in the present case are as fol- 
lows, all of which had objections sustained unless indicated 
otherwise: 


Q. Now, couldn't you introduce yourself to these people? 
(Addicts) (J.A. tt )- 


And did Rogers have occasion to -- did you rely on 
him to do anything for you other than introduce you 
to these people? (J.-A. if ). 


What sort of training did you receive during that two 
weeks? (after joining police, and two weeks before 
crime.) (J.A- 12 ys 


Did you have any training as an undercover agent be- 
fore you joined the police force? (JoAs 12 ). 


Is it true that it's quite common for these addicts 
to sell drugs in order to make enough money to keep 
up their habit? (La7z24 )- 
That wasn't true, though, was it? (J.A. /2 ) (that 
Joy was in fact the addict that he represented him- 
self to be.) 

I object, if Your Honor please. That's part of 
his job, part of his strategy, 4£ Your Honor please, 


part of any undercover officer's job (J.A. 12 >. 
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THE COURT: Well, of course it is. Of course he isn't 
| 


addict (J.A. I+ ). 


Q- Did you ever have occasion to carry with you dummy 
capsules? 


Thz COURT: I don't think it makes any difference, but I 
will let him answer it (J. A. /2 )- | 
Q. Now, you also knew that your partner Rogers would be 
a witness to the case or at least as be a witness 
to the transaction? (J. A. /4 )- 
Obviously, defense counsel was attempting to conduct 
exploratory probings in most of the questions above. ‘They 
were designed to bring before the jury the facts, if pos- 
sible, that Joy had received little or no training; that he 
relied heavily upon his partner who was a drug addict with 
a long list of convictions; that his daily life was a! series 
of lies, misrepresentations, and false confidences while 
associating and working with the least reliable type of 
people; and to find out whether or not in fact his partner 
Rogers had been working with him because of certain charses 
that were held over Rogers! head, and that having done his 
job for the Narcotics Squad, he was allowed, colloquially 
speaking, to "skip town" (J. Aw Al ). Certainly defense 
counsel did not know whether he would be able to elicit these 
things, and certainly that object could not be realized un- 
less the subject was approached somewhat indirectly until the 
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witness has already admitted enough facts that he cannot 
change the meaning of his testimony when he sees the sig- 
nificance of it. At any rate, it would seem these matters 
axe relevant to the witness! credibility, and that the trial 
court abused its discretion in restricting the cross-exami- 


nation in such a manner as to prevent bringing them out. 


Vi. 


THE FAILURE OF THE GOVERNMENT 
REPORT IN THE POSSESSION OF 
DEFENSE COUNSEL. 

The so-called Jencks statute, 18 U.S.C. $3500 estab- 
lished the procedures giverning the production of statements 
during the trial 'of criminal cases in the Federal Courts. 

It is by now well-settled that a trial judge is re- 


quired to order production by the Government of “any state- 


ment. . . of the witness in the possession of the United 
States which relates to the subject matter as to which the 
witness has testified.” 18 U.5-C- §3500(b). If, however, 
the Government Selects not to comply with an order of the 
court” directing such production, the trial judge is or- 
dered to pursue one of two courses: i4-&+, strike from the 


record the witness! testimony or declare a mistrial if justice 
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requires. 18 U.S.C. §3500(d). Thus far questions have con- 
cerned (1) what is a “statement” within the meaning off the 

| 
act, (2) what sort of wording is required to constitute a 


demand" for the statement's production, and (3) what jis 


"possession" of the United States? | 


In Howard v. United States, 108 U.S. App.D.C- 38, 278 


F.2d 872 (1960), when the defense demand consisted of the 


words "May I see it", this Court said: | 


| 
Officer Troublefield testified that the day after 
the second transaction, he prepared a report for 
his superiors and that he had a copy of this report 
at home. The Government concedes, as it must, that 
under the so-called 'Jencks Statute’ it was required 
to produce this report on demand. Its sole conten- 
tion is that appellant's counsel failed to make} the 
requisite demand. This conclusion is conclusively 
refuted by the record, which clearly shows that no 
ritual of words could have made it any plainer that 
the defense wanted to see the officer's report. 


Both Palermo v. United States, 360 U.S. 343 (1959), 


and Campbell v. United States, 365 U.S. 85 (1961) have 
demonstrated conclusively that once the requisite aedend has 
been made for a statement of the witness in the possession 
of the Government, the burden is upon the trial court to de- 
termine whether those statements are of a nature such as to 
be producible under the statute. Regarding the (1) demand, 
(2) the statements, and (3) the possession, the following 


exchange sets the perspective: (J.A0!7, 18,1F ) 


ay ae 


Now, on the occasions, on each occasion, when you put 
these in the envelopes, did you also make out a writ- 
ten report of what had transpired? 

WITNESS: Yes, they were. 


And were these reports turned over to the detectives 
too? 


WITNESS: Yes, that's correct. 


And these are kept in the Narcotics Squad as a daily 
report file? 


WITNESS: That's correct. 
And did you, on a subsequent occasion, find it neces- 
sary to summarize these three transactions into a 
report for either the narcotics squad or the dis- 
trict attorney? 

WITNESS: Yes, that's correct. 


Now, who was it for, the district attorney or the 
narcotics squad? 


WITNESS: Are you referring to a written or oral-- 


(Interposing) Yes, I'm speaking of a written state- 
ment, Officer Joy, summarizing the three transac- 
tions. 


WITNESS: To the district attorney. 
And you did give one to the district attorney? 
Ss WITNESS: Verbal. 


* * * 


SHADOAN: If it please the Court, I would like to exa- 
mine these daily reports which were made to the nar- 
cotics squad. I would like to have the Court order 
these produced. 


THE COURT: Do you have them here, Mr. Caputy? 
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MR. CAPUTY: Why doesn't he ask him if he made notes, 
your Honor please, and if he's got his notes. 
those, are the things he should have. Do you have 
notes? 


WITNESS: Yes, I have noteSe 


CAPUTY: Let him pursue that, if Your Honor please, He 
is not entitled to any work sheets that I have, if 
Your Honor please. 


SHADOAN: May it please the Court--~ | 


COURT: Now Mr. Caputy, if he has made any statements 
that could be useful for the purpose of determining 
whether they are inconsistent or not, he has a right 
to see them. | 


CAPUTY: I have got notes that I took from him when 
he talked to me. If he's got notes that he ° 
he has a right to pursue that, if Your Honor please. 

| 


COURT: Yes, and also if there are any -~ do you have 
=e narcotics reports filed, that were originally 
iled? 


| 


MR. CAPUTY: Yes, I have, Your Honor. 
THE COURT: All right, then let him see them. 


MR. CAPUTY: I think he should, Your Honor, with all due 
respect, should see his original notes. 


| 
| 
i 
| 
| 
| 
| 
| 
| 
| 
| 


THE COURT: That is what we are talking about. 


| 


MR. CAPUTY: I don't have the original notes. He's got 
original notes, if Your Honor please. Why Goeeec= 


he ask him for the original notes? 


Defense counsel was finally permitted to see the per- 
| 


sonal notes in the possession of the witness, but not the re- 
ports in the possession of the trial prosecutor. | 


It would seem clear that in this case the trial pro- 
| 


secutor had statements in his possession that had been made 
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by the witness. Whether these statements were such as to be 
producible under the Jencks statute was a matter to be de- 
termined by the trial judge by questioning the Government 
counsel or by extrinsic evidence. Both the majority and 
the dissent in Campbell agreed upon this. Certainly de- 
fense counsel would have had little success in such an en- 
deavor. Compare the evasive and careful answers of witness 
Joy with the prosecutor's previous statement "He's not ques- 
tioning me. . ." (J.A. 2#2 ), when defense counsel tried 
to get information about the alleged eyewitness found in the 
cellblock. Again, as recognized in Campbell by both majo- 
rity and dissent, the personal notes brought by the witness 
to the courtroom are of little value to defense forces in 
impeachment efforts. The only statements useful are those 
not in the possession of the witness, but those made by him 
to the government, and in the possession of the government -- 
the statements the trial prosecutor refused to give up. 


The only question involved here is whether there was 


sume further action required by defense counsel in face of 


the actions by the prosecutor and trial court. Was he re- 
quired to make a formal motion that the witness’ testimony 
be stricken from the record? 

Clearly such was not required by this Court in the 
Howard case. Furthermore, the pertinent section of the 
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statute expressly states in no uncertain terms that upOR 
the failure of the Government to make disclosure as ordered 
“the court shall strike from the record the testimony of the 
witness. . .' 18 U.S.C. §3500(d) (emphasis added). It is a 
long-established rule of statutory interpretation that the 
use of the word "shall" in a statute is "the language |of 
command." Escoe v. Zerbst, 295 U.S. 490, 493 (1935). More- 


over, in interpreting the very statute in issue, the Supreme 
Court recognized only this year in Campbe}}] that shall is 
a word of command. Once the defendant has made the motion 
for the production of the statement, the burden is sero upon 
the judge to order its production, and we submit, it is like- 
wise the responsibility of the judge to order the striking 


of the witness' testimony in the event that the statement 


is not produced as ordered. As the Court held in Campbell, 


the duty of the defense is to establish a prima facie’ case 
through cross-examination of their entitlement to a4 state- 
ment. Then the burden is upon the trial judge to require 
the Government to come forward with evidence that the, state- 
ment is not one within the meaning of the statute. The de- 
fense cannot be expected to prove the exact nature < the 
statement in the hands of the adversary, particularly when 


the very issue is whether the Government will be required 
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to disclose said statement to the defense. To do so would 
be a mockery of the statute's evident intent. This is rec- 
ognized by a unanimous court in Campbell. The only dissent 
in that case relates to the procedural requirements and bur- 
dens when the existence of a statement is in issue. Here 
the prosecutor admitted having the reports. If he contended 
thet such reports were not within the statute's meaning, the 
burden was upon the Govermment to so prove. A prima facie 
case as to the producibility had been made. The Campbell 
dissent agreed with the majority in stating: 


A very different issue is presented in deter- 
mining the legal significance of a document like 
the FBI report under the Jencks Act, which is 
produced for the confidential inspection of the 
court and not shown to the defense. Here the 
responsibility for resolving the issue rests 
with the court, and it is the court that must 
pursue appropriate means for ascertaining the 
facts relevant to judgment. 


The district judge should and easily could 
have probed these matters, vital to an ascer- 
tainment of the Jencks Act quality of the re- 
port, by interrogating counsel, or, as the 
Court suggests, examing Agent Toomey on the 
cizcumstances of the interview. Since on 
this record we cannot say that the report was 
patently not producible under the Act, we have 
no recourse but to remand the matter to the Dis- 
trict Court for determination whether the report 
meets the requirements of subsection (e) (2). 

81 S.Ct. at 433 (slip opinion). 


The dissent made it abundantly clear that its only ob- 


jection to the majority opinion was relative to the trial 
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judge's duty when the Government contends that no such re- 


ports exist. Then, Mr. Justice Frankfurter suggests, the 
duty is upon the defense to prove the existence or imps ‘oper 


destruction of the report. 


| 
| 
| 


vil. 


THE COURT ERRED IN REFUSING THE DEFENDANT'S REQUEST THAT 
Te ee ee ent ae 
It is Appellant's contention that the Court erred in 
refusing to give a missing witness instruction relative to 
"special employee" Rogers of the Narcotics Squad. The Court 
apparently founded its denial upon the facts that: q) there 
was no showing that the Government could produce Roger$; (2) 
the police officer testified that he had looked for Rogers 
in October; and (3) defense counsel's efforts to locate 
Rogers had proved unsuccessful (J.A. 3% ). 
Appellant contends that he was entitled to a missing 
witness instruction for the following reasons: | 
Fixst, there is no question but that his testimony 
would have been crucial where the other two alleged eye- 
witnesses flatly contradicted each other. | 
Second, it seems clear that the defense made strencous 


efforts to locate this witness. 
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Third, although Rogers’ partner Joy testified that he 
looked for Rogers when he disappeared in October, 1960 (J. 
A. I ), there is no showing that any attempt was made to 
produce this man as a witmess after Joy filed his complaint 
against the appellant in November. Indeed, the record in- 
dicates that the Government deliberately failed to try to 
produce Rogers because it felt no duty to do so. In his 
rebuttal argument, Government counsel stated: ‘Any defend- 
ant can petition the Court, members of the jury, and seek 
anywhere an individual and come in by forma pauperis and go 
out and seek help to find the individual .-- - He talks 
about the special employee Rogers; that he has not been pro- 
duced. He made an effort, members of the jury, under the 
powers of subpoena to find that special employee but he 
couldn't find him." (JA. 44 )- 

A few seconds later Government counsel then told the 
jury that the Government had no duty to find the witness 
Hughes, and “. . . It was not necessary as it is not neces- 
sary to try to find the other individuals who were around 
the playground when this sale was made by the defendant to 
the police officer.” (JA. 14 )- 

This attitude was further demonstrated at a bench con- 


ference where defense counsel sought to have a forthwith sub- 


poena issued for Rogers (JA. 22 )- When defense counsel 
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asked whether any attempt had been made by the eovercibene to 
produce Rogers, Government counsel repeatedly soanbered with 
statements that the defense counsel had attempted unsuccess~ 
fully to subpoena Rogers (JeAoH, 22). However, Government 
counsel did not say he or anyone else had attemped to find 
the witness. He did state he did not know where Rogers was, 
but of course he wouldn't know if he had made no attempt to 
find Rogers. On one hand we find the sole Government eye- 
witness writing that the second crime occurred when the 
heroin was "bought by Rogers", and on the other hand 'we find 
Government counsel contending that defense counsel should 
have produced special employee Rogers under the subpoena 
power, and that the Government had no responsibility in the 
matter. | 
No one can say exactly what the testimony of Rogers 
would have been. One alleged eyewitness had already denied 
the transaction outlined by the sole Government witness. 
Rogers may well have corroborated Hughes' testimony, or he 
might have testified as to entrapment. Compare the testi- 
mony of "special employee" William Burnett in Hansford Ve 
United States, No. 16432 now pending before this Court, that 
he had bought drugs at the instigation of a narcoties squad 
man and tempted defendant Hansford into participating in the 
drug use, all as arranged by the police. | 
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Appellant contends that under these circumstances a 


missing witness instruction was required in the manifest 


interests of justice. United States v- Jackson, 257 
41l (2d Cir. 1958). 


CONCLUSION 


F.2d 
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WHEREFORE, Appellant respectfully requests that the 


judgment of conviction in the 
the cause remanded for a new trial. 


Respectfully submitted, 


George W. Shadoan 
424 Fifth Street 
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No. 16537 
QUESTIONS PRESENTED 


Where the evidence shows that appellant unlawfully en- 
' gaged in three sales of narcotics to an undercover agent of the 
' police force, in the opinion of the appellee the following ques- 

tions are presented: 
i 1. Whether appellant presents a frivolous argument on ap- 
‘peal that the trial court should have declared a mistrial or 
' stricken the testimony of Officer Joy under 18 U.S.C. § 3500 
' where the record shows all statements prepared by the witness 
were given the defense? 

2. Did the court properly deny appellant’s motion to inspect 
the grand jury testimony when counsel was unable to par- 
ticularize the basis for his request? 

3. Did the court err in permitting cross-examination and re- 
 buttal testimony on acts of misconduct for which the witness 
i had not been convicted when the evidence of such acts was ini- 

tially elicited by the defense from its own witness and the 
evidence was offered to impeach the only testimony directly 
relating to the defense? 

4. Did the court err, in the absence of an objection, in al- 
lowing the prosecutor to draw an inference for the jury as to 
why the charges against a witness had been dropped when this 

fact was in evidence, and the defense had commented on the 
matter? 

5. Did the court’s ruling limiting cross-examination consti- 
' tute an abuse of discretion when the subject under inquiry 

related only to collateral matters? 

6. Whether it was error for the court to fail to instruct the 
jury on the missing witness rule where the record shows the 
| witness was not “peculiarly available” to the prosecution? 
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ts 
I. Appellant’s argument that the Government failed to produce 
Witness Joy’s reports is frivolous as the record discloses 
all reports made by Joy were given to the defense 
Il. The court properly refused to inspect the grand jury testi- 
mony of a prosecution witness in camera. 

III. The Government’s cross-examination of Witness Hughes 
and the rebuttal testimony it introduced were proper to 
impeach appellant’s defense 

A. The cross-examination and rebuttal testimony - -.-- 
B. The rebuttal argument 

IV. The court did not abuse its discretion in limiting cross- 

examination 
V. The court did not err when it refused to instruct the jury on 
the absent witness rule.__ 
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Wnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16537 
Rosert W. GORDAN, APPELLANT 
v. 
Unrrep Srares of AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By an indictment filed in the District Court on December 13, 
1960, appellant, Robert W. Gordan, was charged in seven counts 
with violations of the narcotic statutes, 26 U.S.C. §§ 4704s, 
4705a, 21 U.S.C. § 174 (J.A. 1-3). A plea of not guilty to the 
charges was entered at arraignment on December 23, 1960 
(J.A. 3). Thereafter, a petit jury found appellant guilty as 
charged. By judgment and commitment, filed July 5, 1961, he 
was sentenced to (10) years on count one; concurrent terms 
of three (3) to nine (9) years on counts, two, four, and 
six, these terms to run concurrently with the sentence im- 
posed on count one; and ten (10) years on each of counts 
three, five, and seven, the sentences to run concurrently 
with each other and concurrently with the sentence imposed 
on count one (J.A. 61). On July 5, 1961, the District Court 
allowed the instant appeal in forma pauperis: 

(a) 


2 


On July 5, 1960, Private Ronald Joy, an undercover officer on 
the Narcotics Squad of the Metropolitan Police Department, in 
the company of one Oliver Hughes and Charles Rogers, & 
special employee of the Narcotics Squad, met appellant Gordan 
in the 600 block of C Street, Southeast, about 6:30 P.M. In 
the presence of appellant, Officer Joy asked Hughes if he was 
the “scag man.” Hughes singled out appellant who asked 
how many “things” he wanted (J.A.5). After stating he would 
not “ball”? him until “the next time,” appellant removed a 
large white envelope from a trouser pocket and gave Officer Joy 
two gelatin capsules in exchange for three dollars (J-A. 5, 6). 
At the time of the transaction the parties were in the vicinity of 
Sixth and K Street, Southeast (J-A. 6). When these narcotics 
were delivered by appellant they were not in a stamped 
package * nor was there any written order form for them.‘ (Tr. 
6). This transaction is covered in counts one, two and three 
of the indictment (J.A. 1, 2). 

The next day, July 6, 1960, Officer Joy, again in the company 
of Rogers, met appellant at Seventh and K Streets, Southeast 
shortly before 7:00 PM. Appellant asked if the officer was 
“lpoking.” When Joy said he was, appellant told him to “stick 
around” (J.A.7). Joy and Rogers then walked to Fifth and L 
Streets, Southeast and waited. At approximately 9:45 PM. 
appellant approached and said “his man in a black ’60 Olds- 
mobile was home and had some things” (J.A. 7). Joy gave 
appellant six dollars and five minutes later appellant returned 
with four capsules. He gave these to Rogers who immediately 
tarned them over to Officer Joy (J.A.7). Again the capsules 
were not in an original stamped package (Tr.12). This trans- 
action is covered in counts four and five of the indictment 
(J.A. 2). 

On July 9, 1960, Officer Joy was driving alone in the area of 
Fifth and K Streets, Southeast, about 7:00 P.M. when he saw 


23m the parlance of those engaged in narcotics traffic, “scag” means 
heroin (Tr. 21). 

2 Give him the narcotics at a reduced price (J.A. 5). 

#26 U.S.C. 47042. 

*26 U.S.C. 4706a. 
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Gordan. Appellant stopped him and said he could get some 
“things” if Joy would drive him to 1207 C Street (J.A. 7, 8). 
The two proceeded to this address and received no response, 
appellant directed Officer Joy to drive to 782 Irving Street, N.W. 
Appellant emerged from this address saying “nothing was hap- 
pening.” Joy and appellant, along with two other men who 
had joined them at the last two stops, then rode about the city 
stopping at approximately eight different spots designated by 
appellant (J.A. 8, 9). At almost all of these places the pat- 
tern was the same. Appellant would leave the car and return 
saying “nothing is happening.” Finally at Fourteenth and C 
Streets, Southeast, they parked the car. Officer Joy gave appel- 
lant six dollars. Appellant then left the car, contacted an 
individual across the street, and returned with two capsules 
which he gave to Joy (J.A. 9). Once more no order form was 
used and no revenue stamps were affixed to the capsules 
(Tr. 18). This transaction is covered in counts six and seven 
of the indictment (J.A.2). All of the capsules obtained in these 
transactions with appellant were found to contain a mixture of 
heroin hydrochloride upon chemical analyses (Tr. 71, 73, 74). 

On cross-examination, Officer Joy was asked if he had pre- 
pared a written report after each of the transactions for the 
Narcotics Squad (J.-A. 17). After establishing that the wit- 
ness had the daily reports with him, counsel requested them 
for examination (J.A. 19). Pursuant to this request, the court 
directed the witness to turn over the reports to counsel. This 
was done and court was recessed for the purpose of permitting 
counsel to study them (S.A. 19, Tr. 47). At the conclusion of 
his cross-examination, defense counsel moved for an in camera 
inspection of Officer Joy’s Grand Jury testimony. The motion 
was denied (J.A. 19). 

Oliver Hughes testified on behalf of appellant. He stated 
he knew appellant and Rogers, who also used the name Bobby 
Green, and was with them both at the corner of Sixth and K 
Streets on July 5, 1961, the day of the first narcotics trans- 
action (J.A. 25, 26). He denied knowing Officer Joy (J.A. 
25) and equally denied that he had pointed out appellant as 
a “scag man” (J.A. 26). He further testified he had not seen 
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any drug sales on that day (J.A. 26). In response to defense 
counsel’s question: 

Mr. Hughes, I want you to tell the jury, if you can, 
why you happened to have such & clear recollection of 
where you were almost a year ago. 

He replied: 

Well, for the simple reason on the 4th of July these 
same agents tried to put a sale and possession charge 
on me and by me knowing this boy Bobby Green 
[Rogers] which I had seen constantly in that vicinity 
and I have also served time with him at Lexington and 
Iknew him (J.A.25). 

The witness explained that Lexington “is the United States 
Public Health Service for drug addiction” (J-A. 25). 

On cross-examination, Hughes was persistent in his denial 
that he knew Officer Joy (J.A. 27); that he was with Joy at 
Sixth and K Streets on July 5, 1960 (J.A. 27); and that he had 
ever talked with the undercover officer (J.A. 28). Upon see- 
ing Joy, Hughes stated he was not the officer who “tried to 
put a sale and possession charge on me” (J.A. 37). In re- 
sponse to the prosecutor’s question, “Did you ever sell any 
narcotics to this officer that just came into this court?”, 
Hughes answered, “No” (J.A. 31). 

On redirect examination, the witness testified that the nar- 
cotic charges against him were dropped (J.A. 32, 33). Officer 
Joy was called by the Government as a rebuttal witness. He 
testified he knew Hughes. Over defense counsel’s objection, 
the witness said Hughes had made a sale of narcotics to Rogers 
in his presence during the first week of July (J.A. 37). Asa 
result of this sale, the officer had obtained an arrest warrant 
for Hughes (J.A. 37). 

No mention of the narcotics transaction involving Hughes 
was made by the prosecutor in his summation to the jury. 
The defense in its summation, however, did refer to the mat- 
ter and counsel told the jury: 

Hughes testified these charges against him were 
dropped. As far as I remember, this testimony was not 
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contradicted. Why they were dropped, if they were 
dropped, is something that we don’t know about either 
(J.A. 41). 

In his rebuttal argument, the prosecutor said: 

You can bear in mind, members of the jury, or you 
can draw an inference as to why the charges were 
dropped against Hughes. You can draw that inference. 
You have heard Hughes testify that he was serving 
time for forgery and uttering. Now may you not come 
to a conclusion that here the powers that be felt that 
maybe he was serving enough time under this forgery 
and uttering and may you not come to the right con- 
clusion that that probably was the reason why this 
charge was dropped against Hughes because he, as 
Hughes said, was serving time for forgery and uttering? 


No objection of any kind was interposed. 

Thereafter, the court charged the jury. Appellant’s request 
for the missing witness instruction with respect to Rogers was 
denied (J.A. 38). The jury returned a verdict of guilty as to 
all counts in the indictment. 


STATUTES INVOLVED 
Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence——Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or ju- 
risdiction, contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts 
in violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty years 
and, in addition, may be fined not more than $20,000. 
For a second or subsequent offense (as determined 
under section 7237(c) of the Internal Revenue Code 


616200—61——2 
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of 1954), the offender shall be imprisoned not less than 
ten or more than forty years and, in addition, may be 
fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the sat- 
isfaction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. 

(As amended July 18, 1956, ch. 629, title I, § 105, 70 
Stat. 570.) 
Title 26 US.C. § 4704(a)—General requirement provides: 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the orig- 
inal stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evi- 
dence of a violation of this subsection by the person 
in whose possession thesame may be found. 

Title 26 US.C. §4705(a)—General requirement provides: 

It shall be unlawful for any person to sell, barter, 

narcotic drugs except in pur- 
of the person to whom such 


or his delegate. 
Rule 6(e) of the Federal Rules of Criminal Procedure, 18 
US.C., provides: 

Secrecy of Proceedings and Disclosure. Disclosure 
of matters occurring before the grand jury other than 
its deliberations and the vote of any juror may be made 
to the attorneys for the government for use in the per- 
formance of their duties. Otherwise a juror, attorney, 
interpreter or stenographer may disclose matters occur- 
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ring before the grand jury only when so directed by the 
court preliminarily to or in connection with a judicial 
proceeding or when permitted by the court at the re- 
quest of the defendant upon a showing that grounds 
may exist for a motion to dismiss the indictment be- 
cause of matters occurring before the grand jury. No 
obligation of secrecy may be imposed upon any person 
except in accordance with this rule. The court may 
direct that an indictment shall be kept secret until the 
defendant is in custody or has given bail, and in that 
event the clerk shall seal the indictment and no per- 
son shall disclose the finding of the indictment except 
when necessary for the issuance and execution of a war- 
rant or summons. 


SUMMARY OF ARGUMENT 
I 
Appellant’s argument that the trial judge erred in failing 
to either strike from the record Officer Joy’s testimony or de- 


clare a mistrial under 18 U.S.C. § 3500 is frivolous since the 
record discloses the defense received, was permitted to study, 


and used for purposes of cross-examination all of the written 
statements witness Joy had prepared in connection with the 
case. 


I 


Counsel for the defense was unable to particularize the basis 
of his request for in camera inspection of the witness’s grand 
jury testimony; this is indicated most significantly by the fact 
that he requested the trial judge to examine the grand jury 
testimony for “any inconsistency.” Clearly, what was in- 
volved was & fishing expedition, and in this posture of the 
case, the trial judge was well within the ambit of his sound 
judicial discretion in refusing to so inspect the witness's 
testimony. 

Ii 


Evidence admissible for one purpose and inadmissible for 
other purposes is admissible. Evidence of acts of misconduct 
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for which the witness was not convicted is proper for purposes 
of self-contradiction and to impeach the entire defense. This 
is so particularly when the defense initially elicits the testi- 
mony on the acts from its own witness. Comment on facts 
in evidence and on matters singled out by the defense counsel 
in his summation argument to the jury is proper in the prosecu- 
tor’s rebuttal argument. 


Once a party has had the opportunity to inquire about a 
matter, the trial judge may in his discretion limit the extent 
of the cross-examination. Limiting inquiry on collateral mat- 
ters is proper. The nature of an undercover agent’s training, 
his general knowledge of the habits of drug addicts, and the 
techniques used to combat narcotics traffic are collateral 
matters. 


Vv 
An absent witness instruction is not warranted when the 
record discloses the missing witness was not “peculiarly avail- 
able” to the prosecution. 


AEBGUMENT 


L Appellant’s argument that the Government failed to pro- 
duce Witness Joy’s reports is frivolous as the record 
discloses all reports made by Joy were given to the defense 


Citing 18 U.S.C. § 3500, appellant contends the trial court 
exred in failing to strike from the record the testimony of Wit- 
ness Joy or in the alternative to declare a mistrial on the ground 
the Government failed to produce 2 report made by the witness 
for the Narcotics Squad. This contention is specious and 
patently inconsistent with the record. The record discloses 
that all reports prepared by Officer Joy in connection with this 
case were produced upon the court’s order and were turned 
over to thedefense. The following substantiates this. 

On cross-examination, Joy testified he made written reports 
after each of the three transactions (J.A. 17). These were 
kept in the Narcotics Squad as a daily report file (J.A. 17). 
The witness did not reduce these reports to a single i 
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memorandum for either the Narcotics Squad or the United 
States Attorney (J.A. 18). 
As a result of this testimony counsel requested the daily 
reports: 
If it please the Court, I would like to examine these 
daily reports which were made to the Narcotics Squad. 
I would like to have the Court order these produced 
(J.A. 18). 
The prosecutor informed the court that he had only his own 
personal notes which were made at the time he intervi 
the witness. The prosecutor further pointed that Joy had his 
handwritten notes which were the original reports with him 
(J.A.19). The following then transpired: 

Mr. Sxapoan. If it please the Court, do you have & 
copy of those daily report sheets that you made for the 
Narcotics Squad with you? 

The Wrrness. Yes, I do. 

Mr. SHADoAN. I would like to see them. 

The Courr. And he may see them. 


The reports were given counsel (J.-A. 19) at which time he 
said: 

Mr. Suapoan. Now these are the reports—these are 
the copies of reports that you gave to the Narcotics 
Squad, the daily reports filed? (Tr. 47.) 

The Wrrness. Yes, that’s right. 

A recess was granted on counsel’s request to permit the defense 
to study them. When court was again in session, counsel di- 
rected a few questions to the witness which concluded as 
follows: 

Mr. SHapoan. I see. Now these are the only reports 
that you had occasion to write yourself? 

The Wrrness. Yes, that’s correct. 

Mr. Sxapoan. You didn’t type any up? 

The Wrrnzss. No. (Tr. 50.) 

The reports were then returned to Officer Joy. 
The record conclusively demonstrates that the defense coun- 
sel received, studied, and was permitted to use for purposes of 
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cross-examination all of the reports made by Officer Joy in con- 
nection with this case. Appellant’s argument is therefore 
frivolous and without foundation in the record. 


Il. The Court properly refused to inspect the grand jury 
testimony of a prosecution witness in camera 

Appellant’s express contention is that at trial he “demon- 
strated a ‘particularized need’ to have the minutes of [govern- 
ment witness] Joy’s grand jury testimony examined for fur- 
ther inconsistencies” (Br. 31) and that therefore the trial judge 
erred in refusing to inspect in camera this witness’ grand jury 
testimony. An examination of the record reveals that at the 
time this motion for in camera inspection was made, defense 
counsel had concluded a vigorous cross-examination of Officer 
Joy (J-A. 10-20). He had assailed every facet of the officer’s 
direct testimony, both by innuendo (see especially J.A. 12) and 
through use of the officer’s written reports, which were made 
available to the defense pursuant to 18 U.S.C. § 3500 (J.A. 
19). Defense counsel was unable to budge Joy’s direct testi- 
mony. Far from “demonstrating @ particularized need”, 
counsel was unable to develop any inconsistencies. That coun- 
sel recognized this is indicated by the lack of particularity in 
his motion: he requested the trial court “to exercise its discre- 
tion” and examine the witness’s grand jury testimony, in order 
to determine “whether or not there are any inconsistencies in 
this testimony from what has been presented.” (J.A. 19.) 
[Emphasis supplied.] 

Now, upon appeal, and after culling the record, appellant 
asserts that Officer Joy made a “previous inconsistent state- 
ment concerning the material facts of the crimes” (Br. 30). 
The inconsistency asserted concerns the fact that Joy had tes- 
tified that on one occasion he had given money to appellant 


“We respectfully call the Court’s attention to certain portions of the 
transcript (Tr. 47-50) not previously reproduced in the Joint Appendix 
which reflects defense counsel’s attempt (and failure) to impeach the wit- 


to stady the officer’s reports (Tr. 47). 
nificant in view of counsel's clear inability (as reflected by the record) to 
discredit the witness. 
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and that appellant thereupon had given capsules of narcotics 
to Rogers (who immediately turned them over to Joy) (J.A. 
7), while the brown envelope containing these capsules (Gov't 
Ex. No. 2) bears Joy’s notation that Rogers bought the drugs 
and that Joy witnessed the transaction. It is at once appar- 
ent that what is involved is a slight verbal distinction, and not 
an “inconsistent statement concerning the material facts of the 
crimes.” But even more important, counsel made no effort 
to particularize his request for inspection by addressing him- 
self to his portion of the testimony. Rather, he contented 
himself with fishing for “any inconsistencies” the trial judge 
might uncover. In this posture of the case, we believe that 
the trial judge was clearly correct in stating: “I don’t think 
there is any indication of sufficient grounds to justify going 
into the Grand Jury reports” (J.-A. 19).* We submit that the 
determination not to inspect in camera this witness's grand 
jury testimony constituted a proper exercise of the sound judi- 
cial discretion which traditionally has been regarded as vested 
in the trial court. 

It is beyond dispute that the applicable standard for the 
disclosure of grand jury minutes is Rule 6(e) of the Federal 
Rules of Criminal Procedure. This rule, which provides that 
disclosure of “matters occurring before the grand jury” shall 
be made “only when so directed by the court * * * in con- 
nection with a judicial proceeding”, is, in the words of the 
Supreme Court, “but declaratory” of the broad discretion to 
grant or withhold access to grand jury testimony which is in- 
herently vested in the trial court. Pittsburgh Plate Glass Co. 
v. United States, 360 U.S. 395, 399 (1959). See, e.g., DeBinder 
v. United States, — US. App. D.C., —— F. 2d — (No. 16036, 
May 18, 1961) S.O. 2-3; * Costello v. United States, 255 F. 2d 


* As has been pointed out, supra, n. 5, counsel for the defense was totally 
unable to discredit the witness through use of previously written reports. 
In exactly the same circumstances, the Tenth Circuit has said: “In view of 
prior statements of these witnesses made available to the defense, in which 
there appeared no suggestion of material inconsistency, it is unlikely that 
their statements to the grand jury occurring at a time between the giving 
of such statements and consistent statements upon trial would produce im- 
peaching material,” Travis v. United States, 269 F. 2d 928, 945 (1959), rev'd 
on other grounds, 364 U.S. 361 (1961). 

*“§.0.” denotes the pagination of Slip Opinions, 
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$89, 396 (Sth Cir. 1958), cert. denied, 358 U.S. 830; Herzog v. 
United States, 226 F. 2d 561, 567 (9th Cir. 1955), aff'd en banc, 
235 F. 2d 664, cert. denied, 352 US. 844 (1956) ; United States 
v. Rose, 215 F. 2d 617, 629 (3d Gir. 1954); United States v. 
Cohen, 177 F. 2d 528, 525 (2d Cir. 1949), cert. denied, 339 
US. 914 (1950); Herman. Schwabe, Inc. v. United Shoe Ma- 
chine Corp., 21 F RD. 238, 234-235 (D.C_DC. 1957); United 
States v. American Medical Ass’n., 26 F. Supp. 429 (D.C.D.C. 
1939), aff'd.,317 US. 519 (1943). 

The exercise of this judicial discretion has traditionally 
taken place against the backdrop of “a long-established policy 
that maintains the secrecy of the grand jury proceedings in the 
federal courts” (United States v. Procter & Gamble Co., 356 
US. 677, 681) a policy which is, in fact “older than our Na- 
tion itself” (Pittsburgh Plate Glass Co. v. United States, 360 
UWS. 395, 399). Long established as “g, great historic instru- 
ment of lay inquiry into criminal wrongdoing” (United States 
y. Johnson, 319 US. 508, 512), the grand jury, in this country 
as in England, “acquired an independence * * * free from 
control by the Crown or judges”; “convened as a body of lay- 

technical rules, acting in secret,” it is “pledged 
of prejudice and to free no one because 
v. United States, 350 US. 359, 


rarely permitted, 

ticularized need” exists for the minutes which outweighs the 
policy of secrecy.’” (DeBinder v. United States, supra, at 
$.0. 3, quoting Pittsburgh Plate Glass Co. v. United States, 
360 US. at 400). See also, Herman Schwabe, Inc. v. United 
Shoe Machinery Corp., supra, at 2BA-25. 

In this context of judicial discretion exercised only upon & 
showing of “particularized need”, the Supreme Court rejected 
the notion that defendants have the right to “the automatic 
delivery of Grand Jury Transcripts” (Pittsburgh Plate Glass, 
supra, at 398) and thereby reaffirmed the “princip ”’ that dis- 
closure is “committed to the discretion of the trial judge” (id., 
at 399). 
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Concededly, the Pittsburgh Plate Glass decision has refer- 
ence to the inspection of grand jury minutes by the defense, and 
not in camera inspection by the trial judge as a prelude to mak- 
ing such testimony available to the defense, which latter point 
the Court felt it “need not consider” (id., at 401) on the record 
before it.* However, there is nothing in the history of Rule 
6(e) or the judicial decisions which comprise its background to 
suggest that the trial court lacks discretion to refuse in camera 
inspection, should the circumstances so warrant. See Orfield, 
“The Federal Grand Jury,” 22 F.R-D. 343, 346-357 (1958). 

Far from suggesting such a restriction, the overwhelming 
majority of Circuit Courts which have passed upon this prob- 
lem have been quick to support the lower courts in the exer- 
cise of their judicial discretion. See Pittsburgh Plate Glass 
Co. v. United States, 260 F. 2d 397 (4th Cir. 1958), affirmed, 
360 U.S. 395; Herzog v. United States, 226 F. 2d 561, 567 (9th 
Cir. 1955); aff'd en banc, 235 F. 2d 664, cert. denied, 352 US. 
$44 (1956); Travis v. United States, 269 F. 2d 928, 945-946 
(10th Cir. 1959), reversed on other grounds, 364 US. 361 
(1961). And see Parr v. United States, 265 F. 2d 894, 903 (Sth 
Gir. 1959), reversed on other grounds, 363 US. 370 (1960). 
Thus, the Fourth Circuit has succinctly said: 

After all, what we are dealing with is a problem of 
the fair scope of cross-examination, and the sound judi- 
cial discretion of the trial judge must be the chief guide. 
When the subject matter is one as delicate as grand 
jury testimony, no fixed rule can be formulated. The 
judge should not be compelled to inspect in all cases; 
neither should he indiscriminately refuse, but he should 
exercise his judgment according to the circumstances. 
Pittsburgh Plate Glass Co. v. United States, 260 F. 2d 
397, 404 (1958), aff’d., 360 US. 395 (1959). 

Indeed, only one Court, the Second Circuit, has taken the 
position that in all circumstances the trial court is compelled to 
inspect the grand jury minutes (conditioned, of course, upon 
the defense establishing that the witness did, in fact, testify 


eee 
® See also, this Court’s DeBinder opinion, supra, which expressly avoided 
consideration of the in camera inspection problem (8.0.3, 2.1). 
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before the grand jury). See United States v. Giampa, 290 F. 
2d 83 (1961); United States v. Hernandez, 282 F. 2d 71, re- 
hearing denied, 290 F. 2d 86 (1961); United States v. Mc- 
Keever, 271 F. 2d 669 (1959); United States v. Zborowski, 
271 F. 2d 661 (1959); United States v. Spangelet, 258 F. 2d 
338 (1958) ; United States v. H. J. K. Theatre Corporation, 236 
F. 2d 502 (1956), cert. denied, sub nom. Rosenblum v. United 
States, 352 US. 969 (1957); United States v. Alper, 156 F. 2d 
222 (1946). We submit that the Second Circuit, by excising 
the discretion of the trial court in this area, has substituted a 
rule whose only virtue is predictability in the place of a 
mutable, viable, living rule of law. A rule which promotes 
stability for its own sake is on its face, wrong. The evils of 
such a rule in this area are immediately apparent; as the Sec- 
ond Cireuit itself said, compelling the trial judge to inspect 
the minutes where the grand jury transcript is lengthy, is “alto- 
gether to falsify” the judge’s position, “for then he becomes 
in effect an active assistant of the defense” (United States v. 
Alper, 156 F. 2d at 226). In the case at bar, defense counsel 
was unable to point to any portion of Officer Joy’s testimony 
when he asked the trial judge to inspect the minutes for “any 
inconsistency”. In other words, counsel expected the court to 
cure his own failure to fulfill the burden of showing a particu- 
larized need for these minutes. Clearly, we submit, for the 
judge “to act as an associate counsel in this manner is contrary 
to every concept of proper judicial functions.” Herzog v. 
United States, 226 F.2d at 567. Not only would the judge be 

ioning a “fishing expedition,” but he would, in the words 
of the Ninth Circuit, be “chumming the fish for the fisherman” 
Gid.)? 

* Appellant apparently expects this Court to also act as associate to the 
defense: it is his position on this appeal that the testimony of Hughes 
showed inconsistencies in Officer Joy's testimony, and that therefore he 
made a “sufficient showing to require an in camera inspection” (Br. 29). 
However, the fact of the matter is that at the time of counsel’s motion to 
inspect, the testimony of Hughes was not before the trial court, and at no 
future time Ld counsel renew his motion or attempt to recalt Ofloer Joy 
to the stand. In essence, the appellant’s position as to this subsidiary 
point, is that there is an abuse of discretion even when the trial court is 


not called upon to exercise its discretion. We submit that on its face, 
this argument is specious. 
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Furthermore, if defendants were entitled to have the grand 
jury minutes opened up “in all cases, without regard to the 
merits of their requests,’ Judge Kaufman writes, in his care- 
fully reasoned opinion in United States v. Geller, 154 F. Supp. 
727 (S.D.N.Y. 1957), “the resulting delay in disposing of cases 
would add appreciably to the burden of administering criminal 
justice in the federal courts” (154 F. Supp. at 729, n. 1). 
Such delay would be particularly felt in the vast majority of 
cut and dried criminal matters, where the minutes of the grand 
jury proceedings have not been transcribed. 

Concededly, whatever hardship this delay would impose 
upon the prosecution and the court is of little moment where 
the claim of the defendant is meritorious; however, this bal- 
ancing of competing interests, as we have before submitted to 
this Court,° is in the first instance one for the trial judge to 
resolve: it is he who must appraise such delicate and impalpa- 
ble factors as the particularized need shown by the defendant, 
the possible delay in the administration of justice caused by 
inspection of a lengthy and complex transcript, the likelihood 
that such a perusal will readily summon up material properly 
available to the defendant, the necessity for retaining that 
measure of impartiality basic to the judicial process—and all of 
these factors must be weighed by him against a tradition of 
secrecy that must be maintained in a solemn and compelling 
fashion if it is to be at all effective in promoting the ends of 
justice. “When the subject matter is one as delicate as grand 
jury testimony, no fixed rule can be formulated” (Pittsburgh 
Plate Glass Co. v. United States, 260 F. 2d at 404) and we sub- 
mit that here, “the sound judicial discretion of the trial judge 
[which] must be the chief guide” (id.) was correctly exercised. 


IIL The Government’s cross-examination of witness Hughes 
and the rebuttal testimony it introduced were proper to 
impeach appellant’s defense 


Appellant alleges the trial court “erred in allowing the 
prosecutor to suggest by extended cross-examination that Oliver 
Hughes had made an illegal sale of narcotics to Donald Joy” 


See the Government's brief in Jackson v. United States, No. 16342, 
argued September 25, 1961. 
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(Br. 31) and in allowing the prosecution “to adduce testimony 
in rebuttal contradicting the defense witness Hughes, and 
showing that Hughes had made a sale of narcotics and that an 
arrest warrant was sworn out for Hughes” (Br. 36). Appel- 
lant further asserts the prosecutor’s comments in his rebuttal 
argument to the jury with respect to the charges against Hughes 
were prejudicial (Br. 41). These allegations must be considered 
in light of the evidence. 


A. The cross-examination and rebuttal testimony 


The Government’s case in chief established that at the time 
of the first narcotic transaction on July 5, 1960, Hughes was 
present with Officer Joy, appellant, and Rogers and that Hughes 
had im fact singled out appellant as the “scag man” (J.A. 5). 
In appellant’s defense, Hughes testified that he was with Rogers 
and appellant that day at Sixth and K Streets, but that he 
did not see any drug sales (J.-A. 26) ; that he did not point out 
appellant as a “seag man” to Officer Joy (J.A. 26); and that he 
did not even know Joy (J.A. 25). At the outset of his testi- 
mony on direct examination, defense counsel said: 

Mr. Hughes, I want you to tell the jury, if you can, 
why you happen to have such a clear recollection of 
where you were almost a year ago. 

Hughes replied: 

Well, for the simple reason on the 4th of July these 
same agents tried to put a sale and possession charge 
on me and by me knowing this boy, Bobby Green 
which I had seen constantly in that vicini inity and I have 
also served time with him at Lexingto nm and I knew him 
(J.A. 25). 

The prosecution began to lay a foundation for Hughes’ 
impeachment on cross-examination. In the course of this in- 
quiry the witness expressly denied knowing Joy (J.A. 27), be- 
ing with Joy on July 5, 1960 (J.A. 27), or ever talking with 
him (J.A. 28). He further testified that Joy was not the 
Officer who tried to “put” a sale and possession charge against 
him on July 4, 1960 (J.A. 27). Hughes further related that 
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the Government dropped these charges against him while he 
was serving & term of imprisonment of one to three years at 
Lorton for forgery (J.A. 29, 30). Appellant was then asked 
by the prosecutor, “Did you ever sell any narcotics to this 
officer [Joy] that just came into this court?” Hughes an- 
swered, “No” (J.A. 31). On re-direct examination, Hughes 
reiterated that the narcotic charges against him had been 
“non-prossed” (J.A. 33). 

Officer Joy was called by the Government in rebuttal. He 
testified he knew Hughes and that in his presence Hughes had 
made a sale of narcotics to Rogers (J.A. 37). As a result of 
that sale, which was made “approximately the first week of 
July”, Joy obtained a warrant for his arrest (J.A. 37). 

Appellant argues the Government’s cross-examination and 
rebuttal testimony relating to Hughes’ participation in the 
narcotic transaction just prior to July 5, 1960, was improper 
because “(a) it was a contradiction of the witness upon a col- 
lateral point, and (b) it was an attempt to discredit the wit- 
ness by showing misconduct by extrinsic testimony when the 
misconduct was not the subject of a criminal conviction” 
(Br. 36). 

In Ewing v. United States, 77 US. App. D.C. 14, 135 F. 2d 
633, 641 (1942), cert. denied, 318 US. 776, this Court said: 

The mere fact the matter is offered for impeachment 
does not make it “collateral”. Nor does the fact alone 
that the witness speaks concerning it make it not so. 
But when it goes to challenge directly the truth of what 
the witness has said in matters crucial or material to 
the issues on trial, by no process of reason can it be held 
“collateral.” If it is of that character, it is admissible 
either by way of cross-examination or by way of con- 
tradiction without regard to whether the witness has 
been asked and has made answer concerning it, unless 
some over-weening rule of exclusion throws it out. 


Appellant offered the testimony of Hughes as a factual defense 
to the first narcotics transaction“ and to impeach the testi- 


—— 
2 Yt is to be noted that no defense testimony was offered with respect to 
the two other narcotic transactions charged in the indictment. 
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mony of Officer Joy. As stated previously the substance of 
this testimony was that he did not know Joy and the officer 
was not with appellant, Rogers, and himself on July 5, 1960. 
The Government’s cross-examination on this matter was not 
directed to collateral issues; it was directed to material facts 
in issue. When Hughes testified negatively on direct exami- 
nation, both he and the impeaching witness became available 
for questioning. The Government's cross-examination and 
rebuttal testimony went to the very heart of appellant’s entire 
defense for it established that Hughes did know Joy because 
Hughes had made a narcotics sale in Joy’s presence just prior 
to the transaction on July 5, 1960, as a result of which Joy had 
obtained a warrant for Hughes’ arrest. Thus, because Hughes 
knew Joy prior to July 5, 1960, he certainly would have known 
whether Joy was with appellant, Rogers and himself on that 
date. While this matter might not have been admissible as 
part of the Government’s case in chief, it came directly in 
issue when Hughes testified. The test as to whether matter is 
collateral is not whether the cross-examining party could prove 
it as part of his case, but is whether the subject concerns “any 
matter which would have been otherwise admissible in evi- 
dence.” Ewing v. United States, 135 F. 2d at 633. The tes- 
timony in this case was admissible under the rule of self- 
contradiction and within commonly accepted rules of im- 
t. 

Appellant argues that testimony bearing on Hughes’ partici- 
pation in a narcotic transaction was improper and inadmissi- 
ble because he had not been convicted for this activity. Nor- 
mally, such evidence is inadmissible, however, “the general 
rule is that evidence fully admissible for one purpose and in- 
admissible for other purposes is admissible.” Willie Jones v. 
United States, No. 15488, decided October 5, 1961, S.0O. 11, 12. 
In this connection see Walder v. United States, 347 US. 62 
(1954) and Tate v. United States, 347 U.S. 109 US. App. D.C. 
13, 283 F. 2d 377 (1960), both of which hold that illegally 
obtained evidence was properly used for purposes of impeach- 
ment. The evidence here of Hughes’ act of misconduct was 
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not offered for the purpose of showing that the act itself 
rendered him an unreliable witness. Hughes’ testimony, 
which consisted of a denial the offense had ever been commit- 
ted, was the only defense offered in appellant’s behalf.* The 
testimony went to the validity of the entire defense. 
Moreover, the reasons underlying the rule for excluding 
evidence of acts of misconduct of a witness where there has been 
no conviction are absent here. The limitation has been im- 
posed on the grounds (1) that it causes confusion of issues and 
prolongs the trial; and (2) it would require the witness to be 
prepared to meet without surprise questions concerning his 
past acts of misconduct. As has been previously shown the evi- 
dence here went to a material issue. Furthermore, the act of 
misconduct was not elicited in the course of cross-examination 
by the Government. Hughes voluntarily made the informa- 
tion available in his direct testimony when he said: 
Well, for the simple reason on the 4th of July these 
same agents tried to put a sale and possession charge 
on me * * * 


The Government’s evidence added no new evidence. Joy stated 
he saw the transaction and issued an arrest warrant. This evi- 
dence was not damaging as the same information is contained in 
the statement made by Hughes to the effect he was in police 
custody on a criminal charge. It is also to be noted that 
Hughes volunteered the fact that he was in prison when the 
charge was filed. Thus, the Government’s cross-examination 
and rebuttal testimony were not prejudicial and did not exceed 
the scope of the direct examination. See United States v. 
Gruber, 123 F. 2d 307 (2d Cir. 1941) ; United States v. Buckner, 
108 F. 2d 921 (2d Cir. 1940). 


B. The rebuttal argument 


The prosecutor in his argument to the jury made no mention 
, of Hughes’ activity in narcotics. Defense counsel in hissumma- 


» In his opening statement, counsel stated he intended to rely on insanity 
(Tr. 81, 82). No evidence was offered on this and counsel abandoned it 
(Tr. 111). 
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tion, however, specifically pointed out that the charges had 
been dropped againt Hughes: 

Hughes testified these charges against him were 
dropped. As far as I remember, this testimony was not 
contradicted. Why they were dropped, if they were 
dropped, is something that we don’t know about either 
(J.A. 41). 

In rebuttal, the prosecutor stated: 

You can bear in mind, members of the jury, or you 
can draw an inference as to why the charges were 
dropped against Hughes. You can draw that inference. 
You have heard Hughes testify that he was serving time 
for forgery and uttering. Now may you not come to 
a. conclusion that here the powers that be felt that maybe 
he was serving enough time under this forgery and utter- 
ing and may you not come to the right conclusion that 
that probably was the reason why this charge was 
dropped against Hughes because he, as Hughes said, 
was serving time for forgery and uttering? (J.A. 50). 

Appellant claims the prosecutor’s comments were prejudicial. 

Appellant did not object to the prosecutor’s comments. As 
one court has said, “It is only in the most exceptional cases 
that a defendant can remain silent and interpose no objection 
and after = verdict has been returned object that the prosecu- 
tor made improper remarks to the jury.” Bratcher v. United 
States, 149 F. 2d 742, 746 (4th Cir. 1945), cert. denied, 325 
US. 885. See also Accardo v. United States, 102 US. App. 
D.C. 4, 249 F. 2d 519 (1957), cert. denied, 347 US. 1019. 
Aside from the procedural requirements, appellant’s contention 
is lacking in substantive merit. The comments of the prose- 
cutor were within the bounds of permissible comment. He 
did not give unsworn testimony, he asked the jury to draw 
an inference from facts in evidence and matter which the de- 
fense counsel had specifically brought to the attention of the 
jury in his summation. In an attempt to rehabilitate his wit- 
ness, the defense expressly offered the fact in evidence that 
the charges had been dropped (J.A. 32, 33). The inference to 
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be drawn both from the testimony and counsel’s argument to 
the jury was that the charges were unfairly placed against 
Hughes. The prosecutor did no more than ask the jury to 
draw an opposite inference. We submit that in view of the 
evidence and the defense counsel’s prior comments to the jury, 
the prosecutor’s remarks do not constitute plain error. 


IV. The court did not abuse its discretion in limiting 

cross-examination 

Appellant argues the trial court improperly restricted cross- 
examination of the Government witness, Joy. The questions 
which form the basis for this assignment of error are repro- 
duced in appellant’s brief (Br. 48). 

Cross-examination of a witness is a matter of right. But, 
once a party has had the opportunity to exercise the right of 
cross-examination on a matter, the trial judge may in his dis- 
cretion control the extent of the inquiry. Alford v. United 
States, 282 U.S. 687 (1931) ; Lindsey v. United States, 77 US. 
App. D.C. 1, 133 F. 2d 368 (1942). Limitation for such rea- 
sons as needless protraction or undue inquiry into collateral 
matters is entirely proper. Wright v. United States, 87 US. 
App. D.C. 67, 183 F. 2d 821 (1950). 

Cross-examination was limited in the present case on purely 
collateral matters. Counsel was permitted to inquire into the 
undercover assignment of Officer Joy; the period of its dura- 
tion; his association with Rogers, a paid informant; the terms 
of Rogers’ employment; and the- nature of Rogers’ duties. 
Cross-examination was restricted on a question-by-question 
basis only when counsel began to probe such remote areas as 
the nature of Joy’s training, the practices and habits of drug 
addicts as a class, and the general techniques employed by the 
police in combatting narcotics traffic. Counsel concedes he 
was “attempting to conduct exploratory probings” (Br. 49).” 


One of the reasons assigned for permitting the questions was “to find 
out whether or not in fact his partner Rogers had been working with him 
because of certain charges that were held over Rogers’ head, and that 
having done his job for the Narcotics Squad, he was allowed, colloquially 
speaking, to “skip town” (Br. 49). Counsel not only accuses the Metro- 
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While cross-examination is necessarily exploratory, explora- 
tions in peripheral areas may be restricted in the discretion 
of the court. The questions asked by counsel had little or no 
bearing on the bias or credibility of the witness. Nor was the 
inquiry directed to the factual circumstances attending the 
three narcotic transactions which were the subject of the in- 
dictment. These questions constituted a needless inquiry into 
collateral matters. The court’s restriction did not therefore 
constitute an abuse of discretion. 

Vv. The Court did not err when it refused to instruct the jury 

on the absent witness rule 


Appellant asserts the court committed error when it denied 
his request that the jury be instructed as to the absent wit- 
ness rule. The record discloses that the requisites for such an 
instruction are not present in this case. 

In Graves v. United States, 150 US. 118, 121 (1893), the 
Supreme Court said with respect to the absent witness rule: 

The rule even in criminal cases is that if a party has 
it peculiarly within his power to produce witnesses 
whose testimony would elucidate the transaction, the 
fact that he does not do it creates the presumption that 
the testimony, if produced, would be unfavorable. 
[Emphasis supplied.] 


This Court has since adopted the same standards. Billeci v. 
United States, 87 US. App. D.C. 274, 184 F. 2d 304 (1950) ; 
Milton v. United States, 71 App. D.C. 394, 110 F. 2d 556 
(1940). 

The foregoing authorities establish that before an instruc- 
tion is the absent witness must be 


politan Police Department of bad faith, admittedly without foundation, 
be desired to inquire into matters which he alleges in this appeal are im- 
proper. (See arguments 2 and 3.) 
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cross-examination, the officer stated he had not seen Rogers 
since sometime in October of 1960. He further testified that 
he had attempted to locate him at his residence, his place of 
employment, and the vicinities where he usually could be 
found. Moreover, the officer’s inquiries of friends of Rogers 
proved to be equally unsuccessful (J.A. 14).* In a colloquy 
at the bench, the prosecutor additionally stated he did not 
know where Rogers was (J.A. 22,23). No greater knowledge 
was possessed by the defense for the record shows that a mo- 
tion filed pursuant to Rule 17, F.R.Cr-P., for a subpoena was 
withdrawn (J.A. 21). This lack of knowledge compelled the 
court to reject appellant’s request during the trial for the is- 
suance of a forthwith subpoena (J.A. 22). In the total ab- 
sence of any showing that it was “peculiarly within the power” 
of the Government to produce Rogers, the court properly de- 
nied appellant’s request for a missing witness instruction. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Davin C. ACHESON, 
United States Attorney. 
Naraan J. Pavson, 
Victor W. Carvury, 
Arnotp T. ATKENS, 
Assistant United States Attorneys. 
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UNITED STATES COURT OF APFEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,537 


Robert W. GORDAN, 
Appellant, 
Ve 
UNITED STATES of America, 
Appellee. 


Appeal from a Judgment of the United States | 
District Court for the District of Columbia | 


ARGUMENT | 


I. | 


| 
THE DISTRICT COURT ERRED IN DENYING DEFENDANT'S REQUEST THAT 
THE COURT INSPECT, IN CAMERA, THE GRAND JURY TESTIMONY OF 
WITNESS RONALD JOY TO DETERMINE WHETHER ANY INCONSI CIES 
EXISTED BETWEEN THE ACCUSING WITNESS! TESTIMONY BEFORE THE 
GRAND JURY AND HIS TESTIMONY AT TRIAL. 


A. Grand Jury. 
The thrust of the Government argument on this point 


seems to be that an in camera inspection was not justified 
| 
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because appellant was ‘unable to particularize the basis of 
his request” (Br. 7), was tmmable to develop any inconsis- 
tencies" (Br. 10), and thus "what was involved was a fishing 
expedition" (Br. 7, 14). In taking this position, the Govern- 
ment relies heavily upon Herzog v- United States, 226 F.2d 
561 (9th Cir.), aff'd on rehearing, 235 Fe2d 664 (1955), 
cert. denied, 352 U.S. 844 (1956). (Br. 12, 13, 14). The 
strict view of the Herzog dicta was that a defendant must 
lay the foundation for impeachment by a specific showing of 
prior inconsistency before the court will inspect. If such 
a showing is not made, an examination by the court would be 
a "fishing expedition" by the defendant, with the judge "chum- 
ming the fish for the fisherman". Jd. at 567, (Br. 14). How- 
ever, this standard was specifically rejected in Pittsburgh 
Plate Glass Co. v. United States, 360 U.S. 395 (1959), where 
the petitioners sought direct disclosure of the grand jury 
minutes and not an in camera inspection: 

Petitioners indicate that the trial judge re- 

quired a showing of contradiction between Jonas‘ 

Fininany: sowing uous not, of couree, be neces- 

Id. at 400-01. 

In addition, the statement of the court in Hexzog, 

ta fishing expedition" with the judge “chumming the fish 


for the fisherman", urged so strongly by the Government, over=- 


looks the reason for the rule. The judge inspects the tes- 
timony not to further the cause of the defense but rather to 
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| 
protect the public interest in avoiding unnecessary disclosure. 


Defense counsel would likely prefer to inspect the minutes hin- 
self, since he has a more receptive eye for inconsistencies. 
Jencks v. United States, 353 U.S. 657, 668-69 (1957). | More- 
over, this argument does not deal with the problem of how the 


defendant is to become aware of the inconsistent statement if 


no one inspects the minutes. “Fishing expedition" is ia phrase 


used to specify acts by which one attorney fished into the work 
load of his opponent in order to acquire material that he could 


get for himself in other ways. Hickman v. Taylor, 329 U.S. 495, 
509-10 (1947). Since the defense counsel in these cases is not 
allowed to get at the testimony at all without the court's first 
discovering an inconsistency by its inspection, the label hardly 
seems appropriate. 


Moreover, appellant would have thought the question 


settled by this Court's recent decision in DeBinder v. United 

States, (No. 16,036, decided May 18, 1961) which the Government 
| 

largely ignores: 


We think in this case appellant's need for the 
minutes was apparent, and that the burden was met. 
Here the prosecutor's case rested largely upon the 
testimony of a sole, key eyewitness. While \there 
is no requirement that the defense make a prelimi- 
nary showing that contradiction exist between the 
witness! testimony before the grand jury and her 
testimony at trial, the trial judge would never- 
theless bound to consider evidence suggesting 
the possibility of such inconsistencies in éxer- 
cising his discretion. We find in the record be- 
fore us ample ground for such suspicion. 


ey ae 


Thus this Court has not only rejected the Government 


claim that the defendant must show an inconsistency, but has 
also held that the trial judge must examine the evidence be- 
fore him for suspicion. There is nothing in DeBinder which 
suggeststhat defense counsel must make a lengthy argument, at 
the time of the motion, particularizing his need. Indeed, such 
does not seem to be the case in DeBinder. Unless requested by 
the trial judge, such would seem inappropriate. In the short 
statement made by counsel in making the motion (J.-A. 19), it 
was pointed out that the motion pertained to the sole eyewit- 
ness. 

Factually, on the record before this Court, the Govern- 
ment argues that there is no need for an in camera inspection 
because "He [defense counsel] assailed every facet of the of- 
ficer's testimony, both by innuendo (see especially J.A. 12) 
and through use of the officer's written reports « + «+ De- 
fense counsel was unable to budge Joy's direct testimony. Far 
from ‘demonstrating a particularized need‘, counsel was unable 
to Gevelop any inconsistencies". (Br. 10). We have already 
shown that the Government's reliance upon the necessity of show- 
ing inconsistencies was misplaced. We have also shown in our 
main brief that counsel had developed material inconsistencies 
(Br. 30) and that the trial judge is bound to notice such in- 


consistencies in the exercise of his discretion. 
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The "written reports" the Government refers to were 
the personal notes in the possession of Officer Joy, and he 
undoubtedly used them to refresh his memory for testimony. 

As pointed out in our main brief at page 54, and as noted by 
both majority and dissenting opinions in Campbell v. United 
States, 365 U.S. 85 (1961), the personal notes brought by the 
witness to the courtroom are of little or no value in impeach- 
ment. 

Finally, we note with some surprise the Government 
contention that no need for inspection was shown because de- 
fense counsel was unable to budge Joy's testimony by use of 
innuendo in his questions on page 12 of the Joint Appendix. 
This would seem to warrant an inspection of the questions on 
that page. In substance the seven questions were: 

Q. Date of assignment to police force? 

A. June 13, 1960 (3 weeks before alleged narcotic 


sales). | 
| 


Q. When assigned to undercover role? 
A. June 27 (one week before alleged sales, ‘two weeks 


on the Force). 


Q. What sort of training during the two weeks? 


A. Objection sustained. 


Q. Any training as undercover agent before | joining 


police? 


ae a 


Objection sustained. 

were you on a probation status at the time? 

Yes. 

Did you represent yourself as an addict during 
the six months undercover? 

Yes. 

That wasn't true, though, was it? 


By court and prosecutor -- of course not. 


Far from being an innuendo, these questions estab- 
lished from the witness' mouth that immediately upon being 
assigned to the police force, with only two weeks opportunity 
for training, he was set upon the street as an undercover agent 
(on probation) to represent himself as a drug addict. Less 
than a week went by before he alleges he made a buy from ap- 
pellant. The inherent suspicion aroused by these facts is 
accentuated by Joy's statement that upon his first meeting 
with appellant, in the presence of two other people, a nar- 
cotic sale was immediately consummated upon a public play- 
ground (J.A. 5, 10). Joy's testimony is rendered further 
suspicious in that he made no complaint for four months al- 
though he continued undercover for three more months after 
the complaint issued (J.A. 13, 14). Further, he was shown 


to have written that one offense occurred when his partner, 


"special employee" Rogers, bought drugs from appellant (JeAe 17). 
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At trial, Joy testified in substance that he, Joy, had 


the drugs and that Rogers never handled the money, and 


held the drugs for an instant (J.A. 7). This is particularly 


significant in light of Rogers’ absence at trial. 
In conclusion, we contend that all of these circum 


stances indicate a desperate need for an inspection of Joy's 


Grand Jury testimony. If this case does not justify such an 
inspection, it is very difficult to conceive of a proper case 


for inspection. 


II. 


| 
| 
| 
| 
| 
| 
| 
i 


THE TRIAL COURT ERRED IN ALLOWING THE PROSECUTOR ee SUGGEST 
BY BY EXTENDED CROSS-EXAMINATION THAT OLIVER HUGHES HAD = AN 
ILLEGAL SALE OF NARCOTICS TO RONALD JOY. 

In meeting appellant's argument as to the ene 
of the Government cross-examination, appellee chooses to lump 
its argument together with the issues revolving arourd the 
rebuttal testimony of Officer Joy- | 

There is, however, & crucial difference factually 
between the two issues: on cross-examination, there was ex- 
tended questioning relating to the possible misconduct of the 
witness. And the witness was asked whether he had sold nar- 
cotics to Officer Joy (J.A. 31) over objection. The rebuttal 
testimony of Joy was that he had witnessed a sale of| narcotics 
by the witness to Rogers, Joy's partner (J.A. 37). There was 
no attempt in Joy's rebuttal testimony to substantiate the 


op ce 


implicit suggestion that the witness had sold narcotics to Joy. 


III. 


THE COURT ERRED IN ALLOWING THE PROSECUTION, OVER OBJECTION, 
TO ADDUCE TESTIMONY IN REBUTTAL CONTRADICTING THE DEFENSE 


At the outset we should note that the Government has 
made no attempt to meet or distinguish the cases discussed in 
our main brief. It will be seen that some of these cases con- 
sidered and rejected the very argument urged by the Government. 

The Government seems to rely primarily upon a confes- 
sion and avoidance argument, and cites three principal cases 
in support. The major support is sought in the eminently sound 
opinion by Justice Rutledge in Ewing v- ‘United States, 77 U.S. 
App-D.C. 14, 135 F.2d 633 (1942) cert. denied, 318 U.S. 776. 
In that case the prosecutrix accused the appellant of rape; 
the appellant denied the incident took place, and called as 
a witness a woman who lived at the place of the crime and who 
testified that since she was a light sleeper and near the room, 
she would have heard the rape if it had occurred. The witness 
testified, however, that the incident could not have occurred 
because she heard nothing. On cross-examination this witness 
denied telling the prosecutrix's mother that she (the witness) 
was an old friend of the defendant and since he was facing the 
electric chair, ‘she could not testify against him even though 
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she knew he was guilty. On rebuttal the prosecutrix's mother 
testified that the witness had made this previous statement 
admitting the knowledge of guilt, but stating an inability 


to tell the truth at trial because the defendant was an old 


friend and facing the electric chair. We note that this is 

a true case of self-contradiction in that a previous incon- 
sistent statement was involved. This is to be distinguished 
from contradition, wherein testimony is shown inconsistent 
with previous acts. Thus the appellee is technically lin error 
when it states that the present case involves self-contradic- 
tion -- the witness (Hughes) in the present case is not alleged 
to have made any previous inconsistent statement. In Ewing, 
Justice Rutledge correctly pointed out that the rebuttal tes- 
timony of the prosecutrix's mother was admissible technically 
as self-contradiction because the witness had denied making 
the statement in her cross-examination. But the Court further 
pointed out that even if the denial had not taken place, the 
evidence would have been admissible as contradiction because 


| 
the statements demonstrated the personal bias of the witness 


| 
toward the defendant; and matters of bias may be shown to im- 
| 


peach the credibility of the witness. All of this is perhaps 


more meaningful when put into context by the quote from the 


| 
| 
| 


But when it goes to challenge directly the truth 
of what the witness has said in matters crucial 


case by the Government (Br. 17): 


“30: = 


or material to the issues on trial, by no process 

of reason can it be = 'tcollateral' ... it is 

admissible!. . . unl so ver-weening ru £ 

exclusion throws it ane (Emphasis added. 

In regard to the above, we must point out the follow- 
ing distinguishing factors: 

1. Ewing involved self-contradiction and a showing of 
personal bias on the part of the witness in favor of the de- 
fendant. Neither is present in the rebuttal testimony of Joy 
that Witness Hughes sold narcotics. 

2. The testimony of Joy in rebuttal does not chal- 
lenge directly any testimony relating to the case. Joy says 
that he witnessed a sale of narcotics by Hughes to @ third 
party. If this is true, it in no way demonstrates that Hughes 
knew Joy was watching. Further, if we take Joy's earlier tes- 
timony as true that appellant sold narcotics to him without 
hesitation the first time they met, the seller might well for- 


get such a chance meeting. Thus, even if Hughes sold narcotics 


in front of Joy, he might not "know" him a year later. 


3. Whether in fact Hughes knew Joy was in no way 
crucial to any issue at trial. The crucial issue was not 
whether Joy was present the day in question; in fact Hughes 
stated that Joy may have been at the playground (JeAe 27). 

issue is whether or not Hughes pointed out appellant as 
"Nscag~man" and witnessed a narcotic sale. Hughes denies 


Joy affirms it; and whether Hughes had sold narcotics before 
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ox know Joy has nothing to do with it. In a case in point, 
the court of the Tenth Circuit has said that the previous trans- 
actions could at best "serve but to create an atmosphere of hos- 


tility and to distract the attention from the issue." | Coulston 


ve United States, 51 F.2d 178 (10th Cir. 1931). Further the 
| 


theory that the rebuttal was admissible to show that Hughes 
knew Joy was implicitly rejected in United Sta v. Sweeney, 
262 Fe2d 272 (3rd Cir. 1959) where the defendant charged with 
extortion and acts of violence denied that he knew three named 
individuals or committed acts of violence upon them. The ad- 
mission of their testimony as to the acts of violence in re- 
buttal was held erroneous. 
Finally, although one should be hesitant in labeling 
an adversary's argument specious, it does seem unreal) to argue 
on appeal that the testimony as to the witness! previous nar- 
cotic sale and the swearing of the arrest warrant came in to 
show through a process of deduction that the witness must have 
known everyone who was present when the sale took place. How 
does the swearing of an arrest warrant show Hughes knew Joy? 
The prosecutor did not ask Officer Joy whether he knew Hughes, 
or how he knew Hughes, or why Joy might conclude that Hughes 
must know him. No, the prosecutor went went directly to the 
point in the rebuttal questioning of Joy: "Now, in your pres- 


ence did that person who you recognize as Oliver Hughes make 
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a sale of narcotics to Rogers in your presence?" And,: "All 
right, and as a result of that sale, did you secure an arrest 
warrant for this person Oliver Hughes, sir?" (J.A. 37). Ap- 
pellant submits that the only possible purpose of these ques- 
tions was to impeach the credibility of witness Hughes by show- 
ing that he was a bad man who sold narcotics, and to create an 
air of hostility. 
Finally, appellant notes that the cases of Tate v- 

United States, 109 U.S. App.D.C. 13, 283 F.2d 377 (1960) and 

lder v. United States, 347 U.S. 62 (1954) have no applica- 
tion here because both dealt with cases of previous inconsis- 
tent statements; and that those statements were allowed to be 
used in rebuttal because the defendant had attemped to use the 
rule of suppression of illegally obtained evidence as a sword 
rather than a shield. Tate has some relevance tangentially, 
however. There the Court noted that if the previous suppressed 
material was to be used, only that part was admissible that 
directly contradicted the per jurious statement. The incrimi- 


nating statements not directly and precisely contradictory to 


the direct testimony should be kept suppressed. In this con- 
text we note again that Joy's presence at an alleged narcotics 
sale, by the witness who was not on trial, had only the re- 


motest connection to any issue at trial. 


Iv. 
THE COURT ERRED IN UNDULY RESTRICTING THE DEFENDANT 'S 
RIGHT OF CROSS-EXAMINATION. | 


The Government argument on this point is stated suc- 


cinctly in its Summary of Argument (Br. 8): 


u, . . Limiting inquiry on collateral matters 
is proper. The nature of an undercover agent!s 
training, his general knowledge of the habits of 
drug addicts, and the techniques used to combat 
narcotics traffic are collateral matters." 


| 
The Government Argument, covering approximately one 


page (Br. 21-22) is hardly more expansive. Strangely enowgh, 


of the three cases appellee cites, two held reversible; error 
in the limitation of cross-examination. The third, Wright Ve 


United States, 87 U.S. App.D.C. 67, 183 F.2d 821 (1950) states: 
“The record here shows that the court permitted 
extensive and in fact exhaustive cross-examina- 
tion, particularly on matters affecting the wit- 
ness! credibility (App. 14-27)." 


No definition or authority is cited in regard to what consti- 


tues a collateral matter. However, according to Wigmore, these 


matters in so far as they go to show Bias, Corruption,| and In- 
| 


terest, cannot be said to be collateral. 3 Wigmore, Section 
| 
943, at 494, et seq. | 


It is possible that inquiry into the agent's training 
as an undercover agent; his reliance upon the "special employee" 


drug addict; and his techniques in combating narcotics traffic 
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might well establish a Corruption of character affecting his 
credibility, and might possibly establish entrapment as a mat- 
“ter of law. 

Appellee states that Appellant's counsel accuses" the 
Metropolitan Police Department “of bad faith, admittedly with- 
out foundation.“ (Br. 21-22). If the statement that 

ugefense counsel was attempting to conduct explo- 

ratory probings . - « + to find out whether or 

not in fact his partner Rogers had been working 

with him because of certain charges that were 

held over Rogers' head, and that having done 

his job for the Narcotics Squad, he was allowed, 

colloquially speaking, to tskip town’ . . -« 

(Br. 49 - Appellant's) 
amounts to an ‘taccusation', appellant can only say the Govern- 
ment is incorrect in stating that the "accusation" was made 
Nadmittedly without foundation". Appellant cited the collo- 
quy at the bench (J.A. 21) where trial counsel had stated: 

I have reason to believe that on the day that 

he [Rogers] started to work for the Narcotics 

Squad he was arrested and charged with petit lar- 

ceny from two of the department stores for the 

12th time and these charges were dropped and we 

have a possible defense of entrapment. 

One can only assume that appellee either (1) does not 
consider these facts to constitute "good reason", or (2) does 


not believe trial counsel had a basis for the statemtnt. In 


any event, if counsel knew these facts, but could not prove 


them by extrinsic'evidence, the restriction upon his cross- 


examination was indeed onerous. In this context, we ask this 


- 15- 


| 
Court to take judicial notice of the records of the lower courts 
in this jurisdiction which reflect the following convictions of 
one Charles R. Rogers: 


Municipal Court for the District of Columbia — 


Aug 11, '47 US 456339 Larceny; 360 days to run concurrently 
with US 459656 | 


Dec 15, '47 US 459656 Larceny; 360 days 
30, '49 US 470692 Larceny; 360 days 


| 
15, '51 US 489637 Larceny; 180 days concurrent with 
sentence being served. | 
| 
30, 'Sl US 489263 Larceny; 180 days concurrent with 
sentence being served | 


27, US 490534 Larceny; 360 days 
29, US 496876 Larceny; 360 days 
US 506702 Larceny; 180 days 


i t x x r 
Judgment filed April 7, 1954, in Cr. No. 92-54 show- 
ing conviction of Violation of Sections 2554(a) and 2553(a), 


Title 26 U.S. Code, and sentenced to imprisonment for a period 


of right (8) months to Two (2) years. 


We further request the Court to take judicial notice 


of the central criminal records of the Metropolitan Police De- 


partment pertaining to Charles R. Rogers. These records are 
| 
kept pursuant to 4 D.C. Code, §134(a) (Supp. VIII, 1960) and 


show that Charles R. Rogers was arrested on June 30, 1960, for 
| 
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petit larceny from the C.G. Murphy Co., and from Kresge's. Both 
charges are marked "No Papers" -- indicating that the charges 
were dropped. If the Court takes judicial notice of these facts, 
it will at once be! seen that Undercover Agent Joy, having been 
two weeks on the force, and three days in his undercover role, 
started to work with Charles R. Rogers on June 30, 1960 -- the 
day of Rogers most recent arrest for petit larceny. It will be 
seen that Rogers, admittedly a drug addict, normally receives 
360 days for this offense; and it will be seen that appellant's 
alleged offense took place five days later. At the least, these 
facts indicate that appellant's trial attorney had just reason 
for attempting the questions propounded on cross-examination. 

In support of appellant's request that the Court take 
judicial notice of the above facts, we invite the Court's at- 
tention to the following cases. In Foley Bros. v- Filardo, 

336 U.S. 281, 290' (1949), the Supreme Court took judicial notice 
that contracts were not interpreted as subject to the provi- 
sions of the Eight Hour Law of June 19, 1922, as stated in a 
letter signed by the Acting Legal Adviser "For the Acting Secre- 
tary of State,™ to the Attorney General; and in Yexrmilya-Brown 
Co. ve Connell, 335 U.S. 377 (1948) where the issue was the ap- 


plicability of The Fair Labors Standards Act of 1938 to employees 


engaged in work in Bermuda, the Court went outside the record 


= 


to notice the Department of State publication No. 1726, These 
two cases are representative of a whole line of recent) cases 


holding the Federal Courts may go outside the record in notic- 
ing administrative action: Lenroot v. Interstate Bakeries 


Corp., 55 F. Supp. 234, 236 (1944), "The Court must take judi- 
| 


cial notice of war conditions, emergency enactments, and regu- 


latory orders, etc."; Natl. Labor Relatio rd ve E- Cc. 

Atkins & Co., 331 U.S. 398 (1947) where the Court noticed cir- 
| 

culars issued by military authorities; Red Canyon Sheep Co. 


v. Ickes, 98 F.2d 308 (1938) where the Court judicially no- 


| 
ticed certain proceedings in the Interior Department, includ- 
| 


The foregoing decision only serves to illustrate the 


ing an unpublished Solicitor's opinion. 


basic purpose of judicial notice. As indicated by Professor 
Morgan in 57 Harvard Law Review 269, 273, the courts were 

created to adjust legal relations among members of society so 
as to do substantial justice, and this cannot be done if they 
allow parties to take issue on facts capable of immediate and 
accurate demonstration. And as stated in 9 Wigmore, Section 
2571 at 548 (3rd ed. 1940): 


"The scope of facts that may be noticed include 
+ « « sundry matters .. . subject for the most 
part to the consideration that though they are 
neither actually notorious nor bound to be ju- 
dicially known, yet they would be capable o 
such instant and unquestionable demonstration, 
if desired, that no party would think of im- | 
posing a falsity on the tribunal in the face 
of an intelligent adversary." 
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V. 

THE COURT ERRED IN FAILING TO STRIKE FROM THE RECORD THE 
TESTIMONY OF WITNESS JOY OR TO DECLARE A MISTRIAL UPON THE 
FAILURE OF THE GOVERNMENT TO PRODUCE THE WITNESS' REPORT 
aR a aac OF THE GOVERNMENT DEMANDED BY DEFENSE 

In meeting this argument, appellee limits itself to 
approximately one page and one half of labeling appellant's 
argument as “frivolous”, "specious" and “patently inconsis- 
tent with the record". The position of the Government is 
simply that the defense were given all the reports of Officer 
Joy. This position is difficult for appellant to understand 
in view of the record set out on page 53 of Appellant's brief, 
and appearing at J.A. 18, 19. There, it seems to appellant, 
it clearly appears that the prosecutor admitted the existence 
of two potentially Jencks-type statements: (1) the notes that 
the prosecutor made contemporaneously with his interview with 
Hughes, and (2) the prosecutor's answer to the Court that 
"Yes, I have, Your Honor," when the Court asked "do you have 
the narcotics reports filed, that were originally filed?" 

In view of this situation, appellant contends that 
upon refusal of the prosecutor to submit the reports, it was 


incumbant upon the trial judge to make an jn camera inspection 


of the documents to determine whether they qualified as Jencks~ 


type statements, and whether defense counsel was entitled to 


see them. In addition to the cases cited in appellant's main 
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ourth Circuit in 


brief, see the Fer Curiam decision of the F 


Holmes v. United States, 271 F.2d 635 (1959). 


CONCLUSION 
s urged herein and in the prineipal Brief 


For the reason 
pellant's conviction be re- 


for Appellant, it is urged that ap 


versed. 
Respectfully submitted, 
| 


——— 
George W. Shadoan 


424 Fifth Street, N.W. 
Washington 1, D.| C. 


Counsel for Be Cees 
(Appointed by 5 
District Court) 
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APPEAL FROM THF UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLU'ABLA 


Indictment, Filed December 13, 1960 
Plea of Defendant, Filed December 23, 1960 
Excerpts from Trantszipt of Proceedings, June 
Wimesse: 
Ronald T. Jor 
Direct. . 
Cross 


Wilham Olver Hugies 


Cross 7 
Redirect 


Edward P. Troxell 
Direct 


Ronald T. joy 
Direct 


Summztion by Deferse 

Rebuttal Argument by Govemment 

Jory Charge es eect ae 
Motion for New Tria}, Filed June 24, 1961 


Judgment 2nd Commizment, Filed July 5, 1951 


[Filed Dec. 13, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 

Grand Jury Impanelled on October 27, 1960, Sworn in on teabes 1, 1960. 
The United States of America : Criminal No. 1041-60 | 
_v. : Grand Jury No. Original | 


Robert W. Gordan : Violation: 26 U. S. C. 4705 (a), 
4704 (a) 
21 U. S. C. 174 
(Sale, possession and facilitation of 
concealment and sale of narcotic drugs 
with knowledge of importation contrary 
to law) | 


The Grand Jury charges: 

On or about July 5, 1960, within the District of Columbia, Robert 
W. Gordan did sell, barter, exchange and give away to Ronald T. Joy, a 
narcotic drug, that is, two capsules containing a mixture totaling about 
95 milligrams of heroin hydrochloride, quinine hydrochloride and mann- 
itol, not in pursuance of a written order, written for that purpose, from 
the said Ronald T. Joy, as provided by law. 
SECOND COUNT: | 

On or about J uly 5, 1960, within the District of Columbia, Robert 
W. Gordan purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, | 
drug, that is, two capsules containing a mixture totaling about 95 mill- 
igrams of heroin hydrochloride, quinine hydrochloride and mannitol. 
This is the same heroin hydrochloride which is mentioned in the first 
count of this indictment. | 
THIRD COUNT: 

On or about July 5, 1960, within the District of Columbia, Robert 
W. Gordan facilitated the concealment and sale of a narcotic drug, that 
is, two capsules containing a mixture totaling about 95 milligrams of 
heroin hydrochloride, quinine hydrochloride and mannitol, after said 


heroin hydrochloride had been imported, with the knowledge of Robert 
W. Gordan, into the United States contrary to law. This is the same 
heroin hydrochloride which is mentioned in the first and second counts 
of this indictment. 

~ FOURTH COUNT: 

On or about July 6, 1960, withinithe District of Columbia, 
Robert W. Gordan purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 
a narcotic drug, that is, four capsules containing a mixture totaling 
about 300 milligrams of heroin hydrochloride, quinine hydrochloride 
and milk sugar. 

FIFTH COUNT: 

On or about July 6, 1960, within the District of Columbia, Robert 
W. Gordan facilitated the concealment and sale of a narcotic drug, that 
is, four capsules containing a mixture totaling about 300 milligrams of 
heroin hydrochloride, quinine hydrochloride and milk sugar, after said 
heroin hydrochloride had been imported, with the knowledge of Robert 
W. Gordan, into the United States contrary to law. This is the same 
heroin hydrochloride which is mentioned in the fourth count of this 
indictment. 

SIXTH COUNT: 

On or about July 9, 1960, within the District of Columbia, Robert 
W. Gordan purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic 
drug, that is, two capsules containing a mixture totaling about 80 
milligrams of heroin hydrochloride, quinine hydrochloride and mannitol. 
SEVENTH COUNT: 

On or about July 9, 1960, within the District of Columbia, Robert 
W. Gordan facilitated the concealment and sale of a narcotic drug, that 
is, two capsules containing a mixture totaling about 80 milligrams of ~ 
heroin hydrochloride, quinine hydrochloride and mannitol, after said 
heroin hydrochloride had been imported, with the knowledge of Robert 


3 


W. Gordan, into the United States contrary to law. This is' ‘the same 

heroin hydrochloride which is mentioned in the sixth count of this 

indictment. | 
/s/ Oliver Gasch | 


Attorney of the United States in 
and for the District of Colamhis 


A TRUE BILL: 


/s/ James M. Barry 
Foreman 


[ Filed Dec. 23, 1960] 
PLEA OF DEFENDANT 

On this 23rd day of December, 1960, the defendant Robert Ww. 
Gordan, appearing in proper person and by his attorney A. | Kenneth Pye, 
being arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. | 

The defendant is remanded to the District of Columbia Jail. 

By direction of | 


RICHMOND B. KEECH 
Presiding Judge 
Criminal Court #1. 


Present: 
United States Attorney HARRY M.| HULL, Clerk 
| 


By Joel T. Blackwell By /s/ Stephen D. Miller 
Assistant United States Attorney Deputy Clerk 


D. Copeland, Official Reporter 


[ Filed August 21, 1962] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Tuesday, June 13, 1961. 


Before THE HONORABLE GEORGE L. HART, JR., U.S. 
District Judge and a jury for hearing at 10:10 A. M. 
APPEARANCES: 


VICTOR W. CAPUTY, ESQ., 
Assistant U. S. Attorney, 
For the Government 


GEORGE W. SHADOAN, ESQ., 
For the Defendant 


* * * 
RONALD T. JOY 
called as a witness in behalf of the Government, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name and assignment, sir? A. Private 
Ronald Joy, assigned to the Training Division, Metropolitan Police 
Department. 

Q. Now, directing your attention, sir, to the month of July 1960, 
what was your assignment? A. I was assigned in an undercover capacity 
on the Narcotics Squad, Metropolitan Police Department. 

Q. And how long had you been assigned prior to July 5th, 1960, as 
an undercover officer on the Narcotics Squad of the Metropolitan Police 
Department? A. I had been assigned approximately two weeks. 

Q. Do you today, sir, know a person named Robert W. Gordan? 

A. Yes, I do. 

Q. Do you see him here in the courtroom? A. Yes, I do. 

Q. Would you point him out? A. He is seated at the counsel 
table in the green shirt. 

MR. CAPUTY: May the record show, if Your Honor please, that 
the witness has pointed to and identified the defendant Gordan? 
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THE COURT: The record will so indicate. 
BY MR. CAPUTY: 

Q. Now, directing your attention, sir, to July 5th, 1960, did 
you have occasion to see this person whom you have pointed ou -- 
A. Yes. | 

@. (Continuing) -- the defendant Gordan? A. Yes, I did. 

Q. During the course of your work as an undercover officer of 
the Narcotics Squad? A. Yes, that's right. | 

Q. And where and what time was it that you saw him on July 5th, 
1960? A. I saw him at approximately 6:30 P.M. on July 5th, 1960. 

Q. And where? A. I saw the defendant -- I saw Gordan in the 
six hundred block of C Street, Southeast. | 

Q. Inthe District of Columbia? A. In the District of Columbia. 

Q. Now, at the time that you had seen the defendant Gordan, 
were you alone or with someone else? A. I was with someone else. 

Q. And who was that person with whom you were? A. I was 
with Oliver Hughes and Charles Rogers. | 

Q. Do you know where Charles Rogers is, sir? A. | 
not. I have been unable to locate him. 

Q. Do you know where Hughesis?A. No, I do not. | 

@. Now, directing your attention to July 5th, 1960, on the 
occasion that you saw the defendant, would you tell what, if anything, 
took place at the time you had seen him? A. Yes, I was talking to 
Hughes and I asked him at that time if he was the "scag man." He 
replied no, that the man was standing right next to me. At that time 
Gordan approached me and asked me how many things did I want. I 
told him three and asked him if he would "ball" me. | 

Q. What do you mean by that? A. If he would give me capsules 
for a dollar apiece instead of the customary price of a dollar and a half. 

Q. And what happened? A. He replied, "The next time." 
And withdrew a large white envelope from his right side pants pocket. 
He removed three gelatin capsules that each contained a white powder 
and gave them to me. I placed the capsules in my left front shirt 


| 
| 
| 
| 


| 


pocket and left the vicinity. 
Q. Did you give him any money? A. Yes. I gave him three 
dollars. 
Q. Now, how many caps did he give you? A. He gave me two 
capsules. 
Q. Now, at the time that Gordan gave you two capsules, where 
did that take place, what street? A. That was L Street, Southeast. 
Q. Near where? I am talking about July Sth, 1960. 
A. Yes, near Sixth. 
Q. Sixth and where? A. Sixth and K Streets, Southeast, in 
the District. 
Q. In the District of Columbia? A. In the District. 
* * * * * 
BY MR. CAPUTY: , 
Q. I show you, sir, what has been marked as Government's 
Exhibit 1, for identification, which is a small envelope, brown envelope. 


I ask you to examine it and tell us whether you can identify the envelope 
and its contents? A. Yes. This is the envelope which I placed the 


capsules in and initialed and dated. 
oe Q. Now, would you examine the envelope and see if it contains 
anything? 

(The witness examined the contents of the envelope.) 

A. It contains two capsules. 

Q. Are they the capsules and is that the envelope in which you 
placed the two capsules which you got from the defendant Gordan on 
July 5th, 1960, at 6th and K Streets, Southeast, in the District of 
Columbia? A. Yes, it is. 

* = * * * 

Q. Allright. Now, directing your attention, sir, to July 6th, 
1960, did you have an occasion to see this person, this defendant, whom 
you identified? A. Yes, I did. 

Q. Where was it that you saw him and at what time? A. At 7th 
and K Streets, Southeast, shortly before 7:00 P. M. 
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Q. And is that too in the District of Columbia? A. Yes, in 
the District. 

Q. Now, at the time that you saw the defendant on this occasion, 
July.6th, 1960, were you alone or with someone else? A. I was with 
someone else. | 

@. With whom? A. Charles Rogers. | 

Q. And where is Rogers again? A. I have been unable to 
locate Rogers. | 

Q. Now, will you tell us what, if anything, took place at the 
time you had seen the defendant Gordan on July 6th, 1960? What 

happened on that occasion? A. Gordan asked me if I was 
looking. I told him yes, and he told me to stick around, he may have 
something. I stayed -- we walked to Sth and L Streets, Southeast, 
where I remained until approximately 9:45 P. M. Gordan approached 
me and said his man in a black '60 Oldsmobile was home and had some 
things. At that time I gave him six dollars. I waited on the southwest 
corner of 5th and L Street, Southeast, and Gordan returned at approx- 
imately 9:50 P.M. and gave Rogers, who was standing to my right, four 
capsules, four gelatin capsules, each containing a white powder, at 
which time Rogers turned the capsules over to me. 

Q. How soon after the person named Rogers received the cap- 
sules from Gordan did he turn them over to you? A. He turned them 
over immediately. | 

Q. And was the defendant Gordan there at t he time that Rogers 
turned over the capsules to you? A. Yes, he was. 

Q. And what time did you say this happened? A. Approximately 
9:50 P.M. 


| 


* * 

BY MR. CAPUTY: 

Q. Now, directing your attention, sir, to July 9th, 1960, did 

you have an occasion to see the defendant? A. Yes, I did. 
Q. Gordan? A. Yes. | 

Q. Where? A. At 5th and K Streets, Southeast, in the District. 


| 
| 
| 
| 
I 
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Q. At what time? A. At approximately 7:00 P.M. 

Q. Now, at the time that you saw the defendant Gordan about 
7:00 P.M. on July 9, 1960, were you alone or with someone else? 

A. I was alone. 

Q. Will you tell us what, if anything, happened the time that 
you had seen the defendant Gordan on July 9th, 1960? A. I was driving 
an automobile and Gordan stopped me. 

Q. Where? A. At 5th and L Streets, Southeast, in the District. 
He said that he could get some things for me if I would take him to the 
residence of 1207 C Street, Southeast. When we arrived at Pennsylvania 
and Potomac Avenue, Southeast, Gordan directed me to stop and pick 
up another individual who identified himself to me as "Chuck." We 
then proceeded to 1207 C Street, Southeast, where Gordan got out of 
the automobile, approached the residence; received no answer, and 
then walked back to the automobile, at which time he stated that nothing 
was happening. 

He then directed me to drive him to Irving Street, Northwest, 
where he entered the residence of 782. After approximately fifteen 
minutes, he emerged from the address, and a change of clothes, and 
directed me to drive him to 4th and N Streets, Northwest. 

Gordan got out of the automobile at 4th and N Street; walked 
around the corner, up the steps of a residence, and a minute later 
approached the car and said that nothing was happening. 

Q. Now what time was this -- do you recall -- at this point 
approximately? A. It was in the vicinity of 8:00 o'clock. 

Q. And then what happened after that at 4th and N Streets -- 
what happened? A. At 4th and N, Gordan directed an individual who 
identified himself as Charlie” to get into the automobile with us. We 
then drove to Bates Street, Northwest. 

Q. Now, is this a second "Charlie" or is it the same "Charlie"? 
A. No, this is a second "Charlie." 

Q. Allright, go ahead. A. We drove to Bates Street, Northwest, 
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and Gordan stated "nothing was happening" and for me to drive to 12th 
and U Street, Northwest. I parked at 12th and U. Gordan got out of the 
automobile; walked up and down both sides of the block; returned to the 
automobile; got in; stated that nothing was happening and for me to drive 
to 14th and Girard Street, Northwest. 
I drove to 14th and Girard; parked. Gordan again got out of the 
automobile; returned a short while later and informed me that nothing 
was happening and to drive him to Southeast. 
We drove to 5th and L Street, Southeast. Gordan said that 
nothing was happening there, and for me to drive to 14th Street, North- 
west, in the vicinity of the Adams Street Carry-Out. We drove to the 
nineteen hundred block of 14th Street, Northwest; parked the 
automobile, and we all got out. 
Gordan returned a while later by himself and stated that nothing 
was happening, and for me to drive him to Southeast. Gordan, Chuck 
and I got into the automobile and proceeded to 7th and K Street, South- 


east where we picked up three other individuals. Gordan then directed 


me --- 


Q. How did you come to pick up those three other individuals? 
A. They were directed to get into the automobile by Gordan. 
Q. Allright. A. We then drove to 4th and M Streets, Southeast, 
where Gordan got out of the automobile and returned a short time later 
with a box of empty gelatin capsules. He then directed me to drive to 
14th and C Street, Southeast, in the District. I parked the automobile; 
Gordan got out; walked across the street and contacted an individual I could 
not identify because of the darkness. Previous to getting out of the 
automobile, I gave Gordan six dollars, and he and the other four in- 
dividuals, other four individuals, got out of the car. Gordan walked 
across the street and contacted this person and then walked back to my 
automobile; got in and gave me two capsules. 
Q. Who did? A. Gordan. The other four men then got into the 
automobile and Gordan directed me to drive to 211 -- 11th Street, 
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Southeast. I left all five of them out at 211 - 11th Street, Southeast, 
and then proceeded home to place the capsules, the two capsules in a 
small cream-colored envelope, which I initialed and dated. I turned 
the envelope over to Detective Bonaparte at his home at approximately 
noon the next day, or the 10th of July. 

= * * * 

CROSS EXAMINATION 
BY MR. SHADOAN: 


* * * * * 


Q. Rogers, now -- were either one of these people special 
employees of the Narcotics Squad? A. Yes. 

Q. Which one? A. Rogers. 

Q. Were you and Rogers working together? A. Yes, that's 
correct. 

@Q. When was the first time that you met the defendant Gordan? 


A. On July Sth, 1960. 

Q. All right. At the time that you made the buy from him, was 

that the first time that you had seen him? A. Yes. 

Q. How long were you on the undercover assignment altogether? 
A. Approximately six months -- seven months. 

Q. And during that time how long did you work with Rogers 
during that time? A. Approximately five months. 

Q. During that time you were posing as an addict yourself? 

A. Yes, that’s correct. 

Q. You had considerable contact with drug addicts while you 

were an undercover agent? A. Yes. 
* * * 
BY MR. SHADOAN: 

Q. Do you know at what time Rogers was employed by the 
Narcotics Squad? Do you know at what time Rogers was employed to 
work for the Narcotics Squad? A. No, I don’t. 

Q. Do you know who hired him? 
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MR. CAPUTY: It is immaterial and I object, if Your Honor 
please. I don't see where it has any relevancy to this at all. | 
THE COURT: I will let him answer. 
Do you know who hired him? 
THE WITNESS: No, I do not. 
BY MR. SHADOAN: 
Q. Do you know what he was employed to do? What was his 
function with you? A. His function was to be with me as we became 
associated with the people ina certain area, to give me con- 
fidence with the people we met. 
Q. Is it true that his function, in other words, was to make 
these people trust you -- is that right? | 
MR. CAPUTY: I object, if Your Honor please. 
THE COURT: That is just what the officer said. 
BY MR. SHADOAN: 
Q. Is that a correct statement of what you said? A.1I couldn't 
say that because there has been so much trust. 
Q. We are not talking about the degree of trust. I am trying to 
find out how he helped you. Now, what was his function for this five 
months? A. Well, he introduced me to different people. 
Q. Now, couldn't you introduce yourself to these ee 
MR. CAPUTY: I object. 
THE COURT: I sustain the objection. Now you are it arguing 
with the witness. 
BY MR. SHADOAN: 
@. When did you first start working with Rogers? A. On June 
30th, 1960. 
Q. And did Rogers have occasion to -- did you rely on him to 
do anything for you other than introduce you to these people? 
MR. CAPUTY: I object, if Your Honor please. 
THE COURT: I will sustain the objection. 
BY MR. SHADOAN: 
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Q. What time were you assigned to the police officer -- to the 
Police Force, officer? At what time were you assigned to the Police 
Force? A. In June of 1960. 

Q. What date? A. Thirteenth. 

Q. When were you assigned to the undercover role? A. June. 

THE COURT: Do you want some more water, officer? 

THE WITNESS: Yes, sir, I do. 

THE COURT: Give it to him. 

THE WITNESS: June 27th, 1960. 

BY MR. SHADOAN: 

Q. What sort of training did you receive during that two weeks? 

MR. CAPUTY: I object. 

THE COURT: I will sustain the objection. 

BY MR. SHADOAN: 

Q. Did you have any training as an undercover agent before 
you joined the Police Force? 

MR. CAPUTY: I object, if Your Honor please. I don't see any 
relevancy of this. 

THE COURT: This is irrelevant and immaterial. I sustain the 
objection. 

BY MR. SHADOAN: 

Q. At the time that you were put on the street as an undercover 
agent, were you on a probation status? A. Yes, I was. 

Q. I believe that you've already stated that your job diring the 
six months was to represent to these people that you yourself were the 
addict -- is that correct? A. Yes, that’s correct. 

Q. That wasn’t true, though, was it? 

MR. CAPUTY: I object, if Your Honor please. That's part of 
his job, part of his strategy, if Your Honor please, part of any under- 
cover officer's job. 

THE COURT: Well, of course it is. Of course he isn't an addict. 

You are not an addict are you, officer? 

THE WITNESS: No, sir. 
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BY MR. SHADOAN: 

Q. You didn't wear a uniform then, did you? A. No, I did not. 

Q. Did you ever have occasion to carry with you dummy capsules? 

MR. CAPUTY: I object. It is immaterial. Let's talk about this 
occasion. On other occasions it doesn’t make any difference, if Your 
Honor please. | 

THE COURT: I don't think it makes any difference, but Iwill 
let him answer it. 

THE WITNESS: Yes, I did. 

BY MR. SHADOAN: 

Q. Did you have any dummy capsules with you on the occasion, 
any of the three occasions you testified about so far? A. No, I did not. 

Q. Now, this fellow Rogers, was he present at either of the 
subsequent occasions, the 7th or the 9th -- the 6th or the oth? 
A. He was present on the 6th but not the 9th. | 

@. On the 6th did -- let's see now, I believe you stated you gave 
the money to the defendant on the 6th -- is that right? A. Yes. 

Q. And then he came back -- was Rogers in your presence at 
the time you gave him the money? A. Yes, he was. 

Q. And then when the defendant came back he didn't give the 
capsules to you -- is that correct? A. That's correct. | 

Q. He gave them to Rogers? A. Yes. | 

Q. And Rogers immediately and in his presence turqed around 


and gave the capsules to you? A. Yes, he did. | 


* * * * * 


| 
| 
| 
| 
| 
| 
| 
| 


Q. Now, did you have an occasion later to file a formal com- 

plaint in this case against the defendant? A. Yes. | 
Q. On what date was that done? A. November 7th, I believe, 1960. 
Q. Was that when you came out from under the undercover role, 

or were you still an undercover agent at the time? A. Yes, that's 

correct, I was still undercover. | 
Q. When did you terminate your undercover role? | 
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MR. CAPUTY: It is immaterial to this case, if Your Honor please. 

THE COURT: It is but we will permit him to answer it. He said 
he was on about seven months and began in June. 

THE WITNESS: January 1961. 

BY MR. SHADOAN: 

Q. About four months passed between the time that these sales 
took place, or the sale took place, and the time that you filed your 
complaint in the action? A. Yes, that's correct. 

Q. Now, at the time you made these, or the buy on the 5th from 
Mr. Gordan, you knew you were going to be a witness in this case, didn't 
you? A. Yes, I assume so. 

Q. Now, you also knew that your partner Rogers would be a 
witness to the case, or at least would be --- : 

MR. CAPUTY: I object, if Your Honor please. 

MR. SHADOAN: (Continuing) -- a witness to the transaction? 

THE COURT: I sustain the objection. 

s * x 
BY MR. SHADOAN: 

Q. Officer Joy, I would like to ask you, when was the last time 
you saw this Rogers? A. In October, I believe. 

Q. Now, did he announce to you that he was going to part company 
with you, or did he just disappear? A. He just disappeared. 

Q. Did you make any efforts after that to locate him? 

A. Yes, I did. 

Q. What were those efforts? A. I went to his home. I talked 
to the people who knew him, and I looked for him in the vicinities in 
which I usually found him. I inquired at the place at which he worked. 

* * * * * 

Q. Do you know how he was paid for his work for the Narcotics 

Bureau? A. Yes. 

Q. Did you pay him? A. Yes, I did. 

Q. How much did you pay him? 
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MR. CAPUTY: On these occasions, on what occasion? It is 
immaterial what he got paid in the past, if Your Honor please. 

THE COURT: He may question him. 

BY MR. SHADOAN: 

Q. How much did you pay him at each time he got paid? Was 
it a regular amount? A. No, it was not. 

Q. How much -- what did he have to do to get paid? | 
the rate of payment? A. There was no rate. 

Q. He didn't know how much money he was going to get? 
A. That's correct. 

Q. He didn't know when he was going to get it? A. That's correct. 

Q. How did you make up your mind how much you were going to 


give him? A. If I thought he needed money, I gave it to him. 
Q. What made you think whether or not he needed mone y? 
MR. CAPUTY: This is argumentative, if Your Honor pleases. 


I am objecting to all this line of questioning, if Your Honor please. 


THE COURT: All right, and I am overruling your objection. 

You might rephrase your question a little better, how did he know 
when he needed money, or how did he judge when he needed money, or 
something like that. 

BY MR. SHADOAN: 

Q. What criteria did you use to determine whether or not he 
needed money? A. He sometimes told me when he was broke. 

Q. Is that the only times you paid him? A. No. 

* * * * * 
BY MR. SHADOAN: 

@. Was this fellow addicted to the use of drugs who 
for you? | 

THE COURT: You are talking about Rogers? 

MR, SHADOAN: Rogers. 

THE WITNESS: I was told that he was. 

BY MR. SHADOAN: 
Q. Did he ask for money because he needed drugs? | 
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Q. He didn't? A. No. 
MR. CAPUTY: I assume, if Your Honor please, that he has 
got a basis for this line of questioning. That's my objection. Now, he 
should have a basis for this line of questioning. 
MR. SHADOAN: I assure the Court --- 
THE COURT: I will overrule the objection; go ahead. 
MR. SHADOAN: I don't have to have a basis for this. 
BY MR. SHADOAN: 
Q. Do you'know why he started working for the Narcotics Squad? 
A. No, I don't. 
MR. CAPUTY: He couldn't answer that question, if Your Honor 
please. 
THE COURT: Well, he says he doesn't know. He has answered it. 
BY MR. SHADOAN: 
Q. You don't know? A. No. 
Q. Do you know anything about this fellow other than what you 
saw when you worked with him? 
MR. CAPUTY: What fellow, name him? I object, if Your Honor 
please. 
MR. SHADOAN: Rogers, this special employee? 
THE WITNESS: No, I knew nothing else about him. 
BY MR. SHADOAN: 
Q. Who assigned you to work with him? A. Detective Hood. 
Q. And the only thing you knew about this fellow was what you 
learned while you were working with him? A. That's correct. 
Q. And you didn't know yourself whether or not he was using 
drugs? A. Not until I was told. 
Q. Did you ever have an argument with the defendant about any~- 
thing? A. No, not that I recall. 
Q. You never approached him and tried to make a buy of drugs 
which he refused? A. No. 
Q. Now, on the 5th of July when you went back to your room 
and put these drugs into this envelope -- is that correct? 
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A. Yes, that's correct. 

Q. Were those the only buys that you made on that occasion? 

MR. CAPUTY: Iobject. Just a moment. It doesn't make any 
difference, if Your Honor please, if he made other buys from him -- 
from whom? 

MR. SHADOAN: From anyone. 

THE COURT: Well, I take it that what counsel is trying to see 
if he can develop, that maybe he got some capsules mixed up with other 
capsules, or something of the sort. 

MR. CAPUTY: Very well, Your Honor. 

BY MR, SHADOAN: 

Q. Are those the only buys you made that day? A. Yes, that's 
correct. 

Q. And you gave them to Detective Somerville that night at 


nine o'clock. A. Yes. 
* * * * * | 


 Q. Tnow show you this brown paper capsule marked Government's 
2, for identification, and ask you whether or not this is your handwriting 
on it? A. Yes, that is my handwriting. | 
Q. And did you write this statement right here? A.| Yes, I did. 
Q. And does this show that the drugs were bought by Bobby 
Rogers and witnessed by Officer Ronald Joy? A. Yes, it does. 
Q. And yet you gave him the money on that occasion? A. Yes. 
Q. But when-you got home that night you wrote that Rogers had 
bought the drugs? A. Yes. 
Q. Now, on the occasions, on each occasion, when you put these 
in the envelopes, did you also make out a written report of what had 
transpired? A. Yes, that's correct. | 
Q. And were these reports turned over to the detectives too? 
A. Yes, they were. 
Q. And these are kept in the Narcotics Squad as a daily report 
” file? A. That's correct. 
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Q. And did you, on a subsequent occasion, find it necessary to 
summarize these three transactions into a report for either the Nar- 
cotics Squad or the District Attorney? A. Yes, that's correct. 

Q. Now, who was it for, the District Attorney or the Narcotics 
Squad? A. Are you referring to a written or oral --- 

Q. {interposing) Yes, I'm speaking of a written statement, 
Officer Joy, summarizing the three transactions. A. To the District 
Attorney. 

Q. You did give one to the District Attorney? A. Verbal. 

Q. Well, did you make a written report other than the daily 
transactions report? A. Are you referring to one report that included 
all three transactions? 

Q. That's right. A. I don't recall one. 

Q. Now, did you make separate reports later in writing to the 
District Attorney, other -- did you make a written report to the District 
Attorney alone? A. No, I don't remember making one. 

Q. You don't remember making one? Did you testify before 
the Grand Jury in this matter? A. Yes, I did. 

MR. SHADOAN: If it please the Court, I would like to examine 
these daily reports which were made to the Narcotics Squad. I would 
like to have the Court order these produced. 

THE COURT: Do you have them here, Mr. Caputy? 

MR. CAPUTY: Why doesn't he ask him if he made notes, if 
Your Honor please, and if he’s got his notes? I think those are the 
things he should have. 

Do you have notes? 

THE WITNESS: Yes, I have notes. 

MR. CAPUTY: Let him pursue that, if Your Honor please. He 
is not entitled to any work sheets that Ijhave, if Your Honor please. 

MR. SHADOAN: May it please the Court --- 

THE COURT: Now Mr. Caputy, if he has made any statements 
that could be useful for the purpose of determining whether they are 
inconsistent or not, he has a right to see them. 
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MR. CAPUTY: I have got notes that I took from him when he 
talked to me. If he's got notes that he made, he has a right to peruse 
that, if Your Honor please. 

THE COURT: Yes, and also if there are any -- do you have 
the narcotics reports filed, that were originally filed? ! 

MR, CAPUTY: Yes, I have, Your Honor. | 

THE COURT: All right, then let him see them. | 

MR, CAPUTY: I think he should, Your Honor, with all due 
respect, should see his original notes. | 

THE COURT: That is what we are talking about. | 

. CAPUTY: I don't have the original notes. He's got 
ese notes, if Your Honor please. Why doesn't he ask him for the 
original notes? | 

_ BY. MR. SHADOAN: 

Q. “If it please the Court, do you have a copy of those daily 
report sheets that you made for the Narcotics Squad with you? 
A. Yes, I do. | 

Q. I would like to see them. | 

THE COURT: And he may see them. | 

(The witness handed the notes to defense counsel.) 

* * * bd * 

MR, SHADOAN: I request permission to approach the bench 
on another matter? 

THE COURT: All right. 


* * * * * 


| 
| 
| 
| 
| 
| 
| 
| 
| 


MR. SHADOAN: I would like to ask at this time, in view of 
the fact that this is the only eyewitness that we have to examine about 
this, the other man being absent, I ask the Court to exercise its dis- 
cretion in examining the Grand Jury's testimony, in camera, of this 
witness to determine whether or not there are any inconsistencies in 
this testimony from what has been presented. 

THE COURT: I don't think there is any indication of sufficient 
grounds to justify going into the Grand Jury report, andI will deny 
the motion. | 


| 
| 
| 
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MR, SHADOAN: All right, Your Honor. 
= * * * * 

MR. CAPUTY: I'd like to offer Government's Exhibits 1, 1A, 

and $ and 3A into evidence, Your Honor. 

THE COURT: Any objection? 

MR, SHADOAN: No objection. 

THE COURT: They will be admitted. 

MR. SHADOAN: Wait, yes, Your Honor, I have objection to 2. 

THE COURT: Because of the time lag? 

MR. SHADOAN: Because of the fact there was a lag in which it 
was possible for someone else to get in there and get it out. 

THE COURT: I'll admit all three of them, all three sets of them. 


(Government's Exhibits Nos. 1, 1A, 
2, 2A, 3 and 3A were admitted into 
evidence.) 


MR. CAPUTY: The Government would rest, Your Honor. 

MR. SHADOAN: At this time, I'd like to approach the bench, 
Your Honor. 

THE COURT: All right. 

(At the Bench.) 

MR. SHADOAN: We are moving for a judgment of acquittal as 
to Count 4 and 5, which relates to Exhibit 2, on the grounds that custody 

is not established beyond a reasonable doubt, the chain of cus- 
tody, there being a defective link between the 7th and the 11th at which 
time it was in a place where it could have been removed and tampered 
with by someone other than who has testified here today. 

THE COURT: Well, I'll deny the motion. 

MR. SHADOAN: At this time there is a second matter which, 
since we are up here, it is appropriate, I'd like to bring to the Court's 
attention. I'd like to ask that a forthwith subpoena for Charles Rogers -- 

THE COURT: Charles who? 

MR. SHADOAN: Rogers, the Government employee who is not here. 

THE COURT: Government employee? 


21 


MR. SHADOAN: Well, he was a special employee of the Nar- 
cotics Squad. The reason we ask for that is, first: | 
It has come to my attention that the other eyewitness who was 
not a special employee who the officer testified that he did not know 
his whereabouts is in the cellblock now at the request of Mr. Troxell. 
THE COURT: Oliver Hughes. | 
MR. SHADOAN: Now, on the basis of that, there is some 
question as to whether or not the Government, if they were really put 
to it, might be able to produce Rogers. 
MR. CAPUTY: Oh, I object to that statement now, if/Your 
Honor please. 
THE COURT: Oh now wait a minute. I'm perfectly willing to 
issue a forthwith subpoena on Charles Rogers if you will tell me 
where it will be served. 
MR. SHADOAN: I can't say where he is but I think that first of 
all I have some question as to whether or not the man is on probation. 


1 don't know that much about his record but I'd like to say this: There 
is one thing about this witness that is very important and that is, I 
have reason to believe that on the day that he started to work for the 


Narcotics Squad he was arrested and charged with petit larceny from 
two of the department stores for the 12th time and these charges were 
dropped and we have a possible defense of entrapment. There's all 
kinds of motives on this man. He is essential to bring the truth out 
in this case. 
THE COURT: Well, let's see, I have granted your motion for -~- 
MR. SHADOAN: That was not for Rogers because I didn't know 
where Rogers was. That was for Evan Jones. 
MR. CAPUTY: He's filed a motion under 17, if Your Honor 
please, for Rogers too. 
MR. SHADOAN: That's right, that was withdrawn because of 
the fact that all I knew was some hearsay about Detroit. 
MR, CAPUTY: I believe that motion was filed for Rochester. 
MR. SHADOAN: Has any motion been filed with the Government 
to produce this witness? 


THE COURT: Well, the Government wouldn't file a motion to 
produce the witness. 

MR. CAPUTY: He did. 

MR.SHADOAN: Has there been any attempt to produce this 
witness? 

MR. CAPUTY: He did; he filed a motion under 17 for the 
issuance of a subpoena for Rogers that I know. 

MR. SHADOAN: That was to Detroit. 

MR. CAPUTY: We don't know where he is. I don't know where 
he is. The officer said he doesn't know where he is. 

THE COURT: I'll issue a subpoena if there is any possibility 
of you giving me a place that it can be served but it is perfectly fruit- 
less to issue a subpoena with no address and no idea where this person 
is. Now the Government says that they do not know. 

MR. SHADOAN: Does the Government maintain that it did know 
where this other man was? 

MR. CAPUTY: He's not questioning me. Mr. Troxell was going 

to try this case and Mr. Troxell was able, I understand, to find 
where Mr. Hughes was, the other person, and it is not essential even 
to have Hughes around. There was no transaction with Hughes but he 
is available if he want Hughes, and if I knew where Rogers is, rest 
assured I'd have him here. I don't know where he is. 

THE COURT: All right, well, there is no sense in my issuing 
a forthwith subpoena if we don't know where to serve it. 

MR. SHADOAN: That is quite true, Your Honor. I was hoping 
we might be able to -- might by chance elicit some information as to 
his whereabouts. 

THE COURT: Well, Mr. Caputy -- 

MR. SHADOAN: Mr. Caputy had not said before that he didn't 
know where this man was. 

MR. CAPUTY: Which man? 

THE COURT: Wait just a minute. 

MR. CAPUTY: I don't know where he is. 
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THE COURT: Wait just a minute. He has now stated that he 
doesn't know where he is. 

MR. SHADOAN: That's right, I'm satisfied that Mr. caput doesn't 
know. | 

MR. CAPUTY: I told him that before too when we talked to 
him about this case. | 

THE COURT: All right. All right. I think we are getting into 
dog days. 


* * * * * 


| 
| 
| 
1 
| 
| 


MR. SHADOAN: The first witness we'd like to call is William 
Oliver Hughes and, if Your Honor please, unless Mr. Caputy is sure 
that he is not going to call these men as rebuttal witnesses, I would 
request that the Government witnesses be excluded from the courtroom. 
MR. CAPUTY: I object, if Your Honor please. It's perfectly 
proper for these officers to stay here and listen to testimony of these 
individuals and then to be placed on as rebuttal witnesses -- perfectly 
proper. 
THE COURT: I'll send the witnesses to the witness rom ° 
(The rule was had on witnesses.) : 
THE COURT: The witness is in the cellblock, I think, 
MR. SHADOAN: He is in the cellblock. | 
(There was a short pause.) | 
MR. SHADOAN: Your Honor, while we are waiting for this 
witness, I think there is another matter we can dispose of if we might 
approach the bench. | 
THE COURT: All right. | 
(At the Bench) | 
MR, SHADOAN: Since the primary object of calling this witness 
would be one of contradiction and impeachment of the material tes- 
timony given by Officer Joy, I would like to show that this witness 
show how he came to be up here. I was hoping Mr. Caputy would be 
willing to stipulate that Mr. Troxell brought him up here. it he is not, 
I would ask that the proper person be called to prove this fact. I think 


| 
| 
| 
| 
| 
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it is relevant to the man's credibility, Officer Joy's testimony. 

THE COURT: Well, but what difference does it make who called 
him here as long as he is called? 

MR, SHADOAN: I think it makes this difference, Your Honor: 

The clear import of the series of questions to this Officer Joy 
was, we don't know where this eyewitness is when it is perfectly obvious 

that it was known where he was, and I want to proffer that. 

THE COURT: Shh. Well, I don't recall that he did. Well this 
officer said he didn't know. I don't know; did he say that he didn't know 
where Hughes was? I think he did. 

MR. CAPUTY: He said he didn’t know where Hughes was. 

THE COURT: Of course, it is quite possible that the officer 
doesn't know everybody that's locked up. 

MR. CAPUTY: He's not on the Narcotics Squad, hasn't been on 
the Narcotics Squad, -- 


MR. SHADOAN: However, from reading those notes, they in- 


dicated that he had had a buy from this fellow before and in my estimation, 
he knew where he was. He may not have but I think that this evidence 

has a bearing on whether he did or not, and I should be allowed to show 

it and I think a stipulation would be the easiest way to do it. 

MR. CAPUTY: I'm not going to stipulate. I don't think it makes 
any difference and I don't know why Mr. Troxell, who was good enough 
to bring this individual, got the information. I don't know. Let him 
find out from Mr. Troxell. I don't know. 

THE COURT: You can ask the witness. 

MR. SHADOAN: I can ask the witness. He doesn't know who 
called him. That's the reason I brought this up now. 

THE COURT: Well, Mr. Caputy doesn't want to stipulate to it. 
I'm not asking him to. 

MR. SHADOAN: I ask that Mr. Troxell be called as a witness. 

MR. CAPUTY: All right, call him; that’s your business. 

THE COURT: All right. 


* * 


WILLIAM OLIVER HUGHES 
was called as a witness by the defense and, being first duly sworn by 
the deputy clerk, took the stand, was examined and testified as follows: 

DIRECT EXAMINATION | 


BY MR. SHADOAN: | 
Q. Mr. Hughes, do you have a recollection of where you were 
on the 5th of July, 1960? A. I was at the corner of 6th and K. 
Q. Mr. Hughes, I want you to tell the jury, if you can, why 
you happen to have such a clear recollection of where you were almost 
a year ago. A. Well, for the simple reason on the 4th of July these 
same agents tried to put a sale and possession charge on me and by me 
knowing this boy, Bobby Green which I had seen constantly in that 
vicinity and I have also served time with him at Lexington and I knew him. 
Q. Now, just a minute; is Bobby Green the same man that's 
known as Charles Bobby, or Buddy Rogers? A. Yes. 
@. You said you served time with him in Lexington; what's 
that mean? A. That is United States Public Health Service for drug 
addiction. 
Q. Now, did you see Mr. Rogers on the 5th of July? A. Yes, 
I did. | 
Q. Do you know a man named Donald T. Joy? A. I have heard 
of him, but personally, no, I don't know him. | 
Q. By the way, when was the first time you ever saw me? 
A. First time? Would be in the bullpen. | 
Q. When was that? A. Oh, I say a few -- oh, about 15 or 20 
minutes ago. | 
Q. Now, on the 5th of July, did you have occasion, if you re- 
member it, to be standing in group of people consisting of Charles 
Buddy Rogers, Donald T. Joy and the Defendant sitting er Flash 
Gordan? 
MR. CAPUTY: I think, if Your Honor please, he site to ask 
the questions and not testify. I object to that leading question. 
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MR. SHADOAN: I don't think this is a material -- 

MR. CAPUTY: I think it is, if Your Honor please. 

THE COURT: Well, he's already asked it. I'll let him answer 
that one but don't lead him any further. 

MR, SHADOAN: Yes, Your Honor. 

THE WITNESS: Answer the question? 

BY MR. SHADOAN: 

Q. Yes, answer the question. A. No, I wasn't 

Q. Do you know the defendant Gordan? A. Yes, I do. 

Q. Do you recall seeing him on the 5th of July, 1960? A. Well, 
at that particular day there was a ball game going on and not only was 
Mr. Gordan there but myself. We participated in activity that goes on 
in the playground, so I see him constantly. 

Q. Did you see any drug sales on that day? A. No, I did not. 

Q. Did you point Mr. Gordan out as being a scag man on that 
day? A. Well, when you speak of the word scag, you mean as a 
peddler or -- 

Q. I’m afraid that I can't elaborate on the question. 

A. No, no, I never did this. 

MR. SHADOAN: I have no further questions of this witness, 
Your Honor. 

CROSS EXAMINATION 
BY MR. CAPUTY: 

Q. Now what do you mean, sir, when you said in answer to 
counsel’s question a moment ago that you remembered the 5th of July, 
19 -- I don’t believe you said the year -- the 5th of July and you re- 
membered it because the same agents tried to put a sale and possession 
charge on "me"; what do you mean by that? A. Well, I was sentenced 
for a forgery. I was sentenced for one, two, three years, went to 
Lorton, Virginia, and inside of two months after being there, they called 
me up to the small -- what you -- the Police Court and the judge told 
me that, well, he didn't tell me -- he said to the agent that was handling 
the case that "I see where you had sale and possession on this man and 
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that you dropped it and you are now charging him with the uniform act.” 

Q. Well, which officer did you say put a sale -- tried to put a 
sale and possession count on you, charge you? A. Well, the officer is 
the same man --~ 

Q. Well, let's have Officer -- Private Joy in here, if Your 
Honor please. | 
THE COURT: All right, get Officer Joy. | 
(Officer Joy was called into the courtroom.) | 
THE COURT: Stand right there, Officer. 

BY MR. CAPUTY: | 

Q. Is this the officer that tried to put a sale and possession count 

on you? A. He was not the officer in the courtroom, n0, sir. 

Q. Well, what officer are you talking about that put a sale and 
possession count on you, tried to? A. Whatever officer was in the 
courtroom that handled the case. | 

Q. On what -- A. He was the officer. 

Q. He was not the officer? (Indicating Officer Joy) A. No, I 
do not know this gentleman. | 

Q. Allright, you say you don't know him? A. No. 

Q. Now, directing your attention to July 5th, 1960, you were at 
6th and K Street, weren't you? A. I was. | 

Q. And at 6th and K Street, did you see that person here at the 
playground, the defendant Gordan? A. Yes, he was at the playground. 

Q. And did you see that officer at the playground? A. No, I 
did not. 

@. He wasn't at the playground? A. If he was -- now, I'm not 
going to say he wasn't at the playground. I do not know him so I can- 
not identify someone you don't know. 

Q. Yes, that is true. Did you see a person by the name of 
Rogers at the playground? Do you know a person by the name of Rogers? 
A. Yes, 1 know I called him by the name of Bobby Green. I don't know 
what name you call him. | 

Q. But you know who I am talking about? A. Yes, I saw him. 
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Q. He was at the playground? A. Yes, he was. 

Q. Wasn't'that person whom you know as Bobby Green, this Rogers, 
wasn't he with this person who was just in the courtroom on July 5th 
at this playground? A. No, he wasn't. 

Q. He wasn't? A. No, sir. 

Q. And on this occasion weren't you with that Police Officer 
who just came in here and Rogers and wasn't he there at the playground 
before you all together? A. This man was at the playground. I was 
at the playground. 

Q. Didn't this police officer ask you -- A. This man has never 
spoke to me. 

Q. He never spoke to you, is that what you said? 

MR. SHADOAN: I believe we went through this about three times 
already and I'm going to object to the repetition. 

THE COURT: Overrule the objection. 

MR. CAPUTY: Gee. 

BY MR. CAPUTY: 

Q. Now, didn’t this person who came into this courtroom, this 
police officer, Officer Joy, did he not on the 5th of July 1960 at this 
playground here, 6th and K Street, didn't he ask you if you were the 
scag man and didn’t you reply that the scag man was standing next to 
him, meaning the defendant Gordan? A. How is he going to ask me a 
certain question when he doesn’t know me? 

Q. Huh? A. He doesn't know me. 

THE COURT: Just answer the question yes or:no. 

THE WITNESS: No. 

BY MR. CAPUTY: 

Q. Yes, didn't that officer ask you? A. No, no, he did not. 

Q. All right, now what day was it that you say that the officers 
put this subject of repetition, I don’t recall the date that the officers 
tried to hand or put a sale and possession count on you? What day was 
it? A. I said this: On the 4th of July they tried to put a sale and 
possession on me which I didn't realize until it was two months after I 
had been in Lorton. 
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Q. They tried to put a sale and possession -- A. They called 
me back up from Lorton and said they had a sale and possession on me. 

Q. Yes, and did that happen on the 4th of July that they called 
you back from Lorton? A. I said two months after I had been in Lorton. 

Q. Well, what do you mean when you said to counsel, when he 
directed your attention to the 5th of July and you said you remembered 
because on the 4th of July these same officers tried to put a gale and 
possession count on you? What do you mean when you said that? 

A. WhenI said that, I took it for granted all narcotics officers work 
together. When I said officers, or the people that -- the parties that 
are being questioned here, I took it as a whole. It could have been Mr. 
Somerville or Mr. Brewer or any one of those men but personally never 
met this man. 

Q. Well, did police officers, whoever they were, physically in 
your presence try to put a sale and possession count on you? 
A. Physically? 

Q. Yes, with all of you together when these police officers -- 
you said these same officers tried to put a sale and possession count 
on you. A. I don't understand your question. What do you mean, were 
they all together? You mean at the time the sale was made 4 -- 

Q. No. A. At the time -- | 

Q. I'm trying to find out from you, you stated that the same 
officers tried to put a sale and possession count -- were you in a court- 
room when these same officers were in a courtroom and that.they tried 
to put a sale and possession count against you? A. When I was in the 

courtroom, the only officer that I seen that I knew, that was Officer 
Somerville. | 
Q. When? A. Well, I don't remember the date. | 

Q. When did they try to put the sale and possession count 
against you? A. They tried to -- well, that is in the record, I mean 
you could find that. 

Q. Well, you tell me. I don't know what you are talking about. 
A. I don't know the exact date I was in Lorton serving one to three 


| 
| 
| 
| 
| 
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years and they called me up. 

Q. What were you serving one to three for? A. Forgery. 

Q. All right, now you say that they tried to put a sale and 
possession on you.’ What is a sale? Do you know? What did you 
mean by that? -A. A sale is a person that sells untaxed narcotics. 

Q. Now -- 

MR. SHADOAN: If it please the Court, I'm going to object to 

this line of questioning. I can't see how this is relevant, in addition to 
which it seems to me it's been pursued at length. 

THE COURT: Well, it's been pursued at length, but I still 
don't understand it: Let me ask a question, Mr. Caputy. 

Now, you say you placed the 5th of July 1960 in reference to the 
4th of July of 1960 because on the 4th of July, 1960, some officers tried 
to place a possession of narcotics charge against you; is that correct? 

THE WITNESS: No, sir, that is not what I mean. 

THE COURT: Well now, you explain what you mean because I 
frankly don’t understand it up to this point. 

THE WITNESS: All right. 

THE COURT: How do you remember the 5th and how do you place 
it in relation to the 4th? 

THE WITNESS: After being called up from Lexington -- I mean 
from Lorton -- 

THE COURT: About when was this? 

THE WITNESS: This was about two months. I was sentenced 
October the 14th. This should be around December or around the first 
of January. 

THE COURT: All right. 

THE WITNESS: At this time when I was brought to the District 
Jail, a few of my friends that I have been associated with that are drug 
addicts had told me that they had been arrested for narcotics and this 
boy, Bobby Green which I call him, was undercover agent, or an informer. 
Now, I didn’t know at the time that I even -- what I had even been called 
up here for until I got in Court and they told me; rather, the judge said 
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that this man has been charged with sale and possession and it has 
been dropped. | 
THE COURT: Meaning you? | 
THE WITNESS: Yes, sir, and that you -- you are now being 
charged with the uniform narcotics Act which I, ina couple of days, 
they nolle prosecuted. | 
Now, in my period, going back to the District Jail, I remember 
seeing Bobby Green in this vicinity in fact by him being a known drug 
addict and under the influence of narcotics, occasionally, I remember 
him and I do remember him on the 5th. | 
Now, how this sale come about on the 4th of J uly, I don't even know. 
THE COURT: Well, how do you remember the 5th? What is it 
that places the 5th in your mind? | 
THE WITNESS: Well, for the simple reason, there was a ball 
game between -- if I remember it was the Capitol AC's --I think they 
are a college team that just begin making up a team, and they 
were playing the Southeast Saint Cyprians, if I recall right, and at 
this particular time this boy Bobby Green did come down the street. I 
was standing at the fence. | 
THE COURT: All right, go ahead, Mr. Caputy. 
BY MR. CAPUTY: 
Q. Did you ever sell any narcotics to this officer that just came 
into this court? | 
MR. SHADOAN: Objection. | 
THE WITNESS: No. | 
THE COURT: Objection overruled; it's been answered. 
MR. CAPUTY: May I have these other police officers, Detective 
Somerville, Bonaparte and Hood if they are out there, please? 
THE COURT: Yes, you may have them.. | 
(Three police officers were called into the courtroom. ) 
THE COURT: You gentlemen just stand back there, a 


BY MR. CAPUTY: 
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Q. Was it'any of these three officers that tried to put a sale 
and possession count on you? A. It was Mr. Somerville, the biggest one. 


Q. He tried to put a sale -- A. He was in court that day. 

Q. Now, what day are we talking about that he was in court? 

A. The day that they tried to put -- I don't know the date. He 
can verify it; I'm quite sure. 

Q. Was that Officer Somerville -- all right, well try -- was 
that officer alone at the court at that time? A. He is the only one I 
recognize. 

Q. Was that before a judge? A. Yes, it was before a judge, 
Municipal Court, yes. 

Q. Do you happen to know what judge? A. No, I don't. 

THE COURT: Well, you may return to the witness room. 
(Officers Somerville, Bonaparte and Hood returned to the witness room.) 

MR. CAPUTY: I have no further questions, Your Honor please. 

REDIRECT EXAMINATION 
BY MR. SHADOAN: 

Q. These charges you have been questioned about at length, 
what happened to them? A. My charges you mean? 

Q. That's right. 

THE COURT: Which charges? 

MR. CAPUTY: What charges? 

BY MR. SHADOAN: 

Q. The sale and possession he's been questioned about, I want 
to know what finally happened to him; were you convicted? A. No, sir, 
I was told, as I said before, that when I was brought back from Lorton they 
take me to the Municipal Court and the judge said why was the sale and 
the possession charge dropped. Then he said, "Well never mind," 
says, "That is between you and the District Attorney, " and then the 
District Attorney spoke up and said, "Well, this man is being charged 
with the uniform Act, "narcotic uniform Act. I was sent back to the 
D. C. Jail. 
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Three days later, my lawyer, which was Mrs. Jean Dwyer, 
came into the bullpen and informed me that the charges was non-prossed 
and I was sent back to Lorton. 

Q. What's nolle prossed mean? A. I do not know. I 
is a law term. 

Q. You had to go to court over there again? 

Did you ever have to return to court there to meet the; 
A. Notas yet, sir, I haven't. | 

Q. Were you ever tried for any of these charges? A. 
wasn't charged for anything. Probably after this I might will! 

MR. CAPUTY: What was that part of the answer? 

THE COURT: Oh, that is irrelevant; go ahead. 

BY MR, SHADOAN: 

Q. Now, you testified that you did know Rogers? A. I know him 
as Bobby Green, not Rogers, but he is the same person. ! 

Q. You were -- did you know at the time Rogers was working 
with the Narcotics Bureau? A. No, I did not. | 

MR. SHADOAN: I don’t believe I have any further questions. 

THE COURT: Anything else, Mr. Caputy? 

MR, CAPUTY: Nothing further, Your Honor 

THE COURT: You may return the prisoner to the cell. 

We'll take a ten-minute recess. 

(There was a short recess.) | 

MR. CAPUTY: Your Honor, I'd like permission to recat Hughes 
and I'd like permission when the file is brought over. 

THE COURT: Well now, don't you think we had better wait until 
counsel gets here? 

MR. CAPUTY: Oh yes. I just glanced with the corner of my eye. 

THE COURT: Better wait until the defendant gets here too. 

(Defendant and defendant's counsel returned.) | 

THE COURT: All right, now do you want to recall Hughes? 

MR. CAPUTY: Yes, sir, and when the police bring the file on 
Hughes, I'd like some time to read it. I'd like Hughes kept here. I 
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want to go into this matter, if Your Honor please, but I'd like to put 
him on the stand either now or a little later when the file comes so 
that I can cross examine him some more. 

MR. SHADOAN: I want to inquire on what basis counsel is going 
to cross examine him when he's already gotten through. 

MR. CAPUTY: Oh, if Your Honor please -- 

THE COURT: On his record; is that what you are going into? 

MR. CAPUTY: No, on this matter of nolleprossing and laying 
the charge against him, if Your Honor please. 

THE COURT: Oh, that doesn't amount to a row of pins. Let's 
get on with this trial and get down to what is important. That doesn't 
make any difference. 

MR. CAPUTY: Well, if Your Honor please, may I approach 
the bench? 

THE COURT: Yes, you may. 

{At the bench) 

MR. CAPUTY: This witness has denied that he has ever sold 
anything to Joy. 

THE COURT: Well, what difference does it make? Nobody is 
ever going to believe that witness -- 

MR. CAPUTY: Well, I know, if Your Honor please, but he 
created an impression around here that the police are going around 
placing charges on the individual. I want to show that pursuant to a 
sale that he made to Rogers in the presence of Officer Joy an arrest 
warrant was gotten. This is information I have gotten during the recess. 
An arrest warrant was gotten. He was brought back and that -- true -- 
and he was charged with the uniform act and that it was nolled only 
because of -- upon the pleading of Jean Dwyer and with the acquiescence 
of the captain of the Narcotics Squad that he was going to get enough 
time under this other matter and would they please not nolle it. That 
is the reason but the impression, Your Honor, is that it's created 
around here that the police are indiscriminately going around placing 


35 


charges against the people unwarrantedly. 
* * * 
(In open court) 
MR. SHADOAN: If it please the Court, I would like to 
Troxell to take the stand. | 
THE COURT: All right. 
Whereupon, 

EDWARD P. TROXELL 
was called as a witness by the defense and, being first duly sworn by 
the deputy clerk, took the stand, was examined and testified as follows: 

DIRECT EXAMINATION | 

BY MR. SHADOAN: 
Q. Would you tell us your name and occupation, please, sir? 
A. Edward P. Troxell; I am a lawyer. 


Q. What's your present job, Mr. Troxell? A. Tins koctseate 
United States Attorney. | 


Q. Mr. Troxell, are you -- did you call a man named William 
Oliver Hughes up from Lorton to be in the cell block this morning? 

A. Il asked that an arrangement be made for him to be available here 
today, yes. I didn't know where he was. | 
Q. Why did you do that? 

MR. CAPUTY: Doesn't make any difference, if Your | 
please, why he did that. 
THE COURT: Well, we'll let him answer it. 
THE WITNESS: Well, I understood that he was present when 
the defendant in this case sold some narcotics, or he was present when 
the arrangements were made, that he was present when the arrangements 
were made to sell some narcotics to an officer of the Metropolitan 
Police Department, that he was present and he arranged for preliminary 
sale, and following that sale, other sales were made by this 
defendant to an officer of the Metropolitan Police Department 
MR. SHADOAN: I think, Mr. Troxell -- 
THE WITNESS: That being the case -- 
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MR. CAPUTY: No, let him answer, if Your Honor please. 

THE COURT: Yes, you asked the question. Now he can finish 
answering it. 

THE WITNESS: That being the case, I felt that if the defendant 
wished to call him as their witness that the Government should make 
the arrangements for that to be done. 

BY MR. SHADOAN: 

Q. Oh, you had him brought up so the defense could call him? 
A. If the defense wants to. 

Q. Was there any attempt made to inform the defense that he 
was up here to your knowledge? A. I didn't. 

Q. Oh, you had him here available to the defendant without the 
defendant's knowledge then, as far as you know. A. I had him available 
so that if the defense wished to call him he would be available to the 
defense . 

Q. He was available to the defense at Lorton as a matter of 
fact, if the defense knew he was out there, wasn't he? A. Yes, and 

you know, Mr. -- 

Q. Thank you, Mr. Troxell. 

THE WITNESS: Oh -- oh, wait. Your Honor, may I answer that? 

THE COURT: Yes, you may answer that. 

THE WITNESS: I also knew that if the Government didn't bring 
him up, the defense would claim that we had attempted to hide him from 
the defense. 

MR. SHADOAN: I have no further questions. 

MR. CAPUTY: No questions. 

THE COURT: You may step down, Mr. Troxell, thank you. 

(Witness stepped down.) 


THE COURT: You may call your next witness. 

MR. SHADOAN: I don't believe we have any other witnesses, 
Your Honor. 

THE COURT: Well bless me! Do you have any rebuttal, Mr. 


Caputy? 
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MR. CAPUTY: Yes, Your Honor, Officer Joy. 
Whereupon, 
RONALD T. JOY 
was recalled as a witness for the Government and, having been pre- 
viously duly sworn by the deputy clerk, took the stand, was examined 
and testified as follows: 
DIRECT EXAMINATION - (Recalled) 
BY MR. CAPUTY: 

Q. Officer Joy, did you recognize that person that was on the 
witness stand seated where you are seated now when you were asked to 
come into this courtroom? A. Yes, I did. | 

Q. And do you recognize him to be whom, sir? A. Oliver Hughes. 

Q. Now, in your presence did that person who you recognize as 
Oliver Hughes make a sale of narcotics to Rogers in your presence? 

A. Yes, he did. | 

Q. And as a result of that -- 

MR. SHADOAN: Just a minute; I'm going to object to this. I 
don't see how this has any relevance at all in rebuttal to anything that 
was brought out in the defense's case. 

THE COURT: Well, it has this relevance; that Hughes said 
that he never had seen this man before, Officer Joy, didn't know him. 

Go ahead. 

MR, CAPUTY: 

Q. Did he ever make the sale to Rogers in your presence? 
A. Yes, he did. | 
Q. Do you recall approximately when it was? A. It was 

| 


approximately the first week of July. 
Q. All right, and as a result of that sale, did you secure an 

arrest warrant for this person Oliver Hughes, sir? A. Yes, 
THE COURT: Well now, I'll sustain the objection to that. I 

don't know whether that is going into what I said was unnecessary. 
MR. CAPUTY: Very well, if Your Honor please, thank you; 


that's all I have. | 
* * * * 
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THE COURT: You may step down. Does the Government have 
anything else? 
MR. CAPUTY: Nothing. 
THE COURT: The Government rests? 
MR. CAPUTY: Yes. 
THE COURT: The defendant rests? 
MR. SHADOAN: Just a minute, Your Honor. Will you indulge 
me just a second, Your Honor? 
x x * * 
THE COURT: Are you going to rest now? 
MR. SHADOAN: Yes, Your Honor. 
x * * * * 
THE COURT: Mr. Caputy, do you have any instructions to request? 
MR. CAPUTY: No, Your Honor, the Court's general instructions 
will be satisfactory. 
THE COURT: Defendant have any? 
MR, SHADOAN: There is one instruction in particular, Your 
Honor. I have a number here but I am sure that the general charge 
will cover most of them but there is one which I am sure there will be 
some argument about and I'd like to request the missing witness in- 
struction as to the special employee. 
THE COURT: Well, I will not give the missing witness instruction 
on Rogers. There is no indication that the Government knows where 
- he is or could bring him in, and the police officer says he doesn't know 
where he is. He tried to locate him and gave the methods he used to 
try to locate him, and you have had a subpoena on him and you have been 
unable to locate him, so I shall not give an instruction on that. 
* * * * * 
THE COURT: Now, do you have anything else to request? 
MR. SHADOAN: No, Your Honor. 
THE COURT: Now, you said in your opening to the jury that 


you hoped to prove two things. One of them was entrapment. Well, 
I think you said he didn't do it at all. Another one was entrapment. 
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Another was mental disease or defect. 
Now, this Court rules that there is not sufficient evidence in this 
case for you to argue either entrapment or mental disease on defect. 
MR. SHADOAN: I agree, Your Honor. 


| 


* * * * * | 


Washington, D. Cc. 
Wednesday, June 14, 1961. 
* * * * | 
SUMMATION BY DEFENSE ! 

MR. SHADOAN: May it please the Court, ladies and gentle - 
men of the jury, I am sure from your observations of this case that you 
have discovered that the lawyers in the case are certainly not impartial 
observers of the facts. For that reason our recollections of ‘the testimony 
really don't matter too much. It is your recollections. As a matter of 
fact, your recollections govern over what anyone may say what the 
testimony was. | 

As you know, we have a chance now as lawyers to try to persuade 
you of the logic and reasonableness of our side of the case. i like to 
preface my remarks by saying this: 

Maybe at different points during the trial when things got a 
little heated, that the exchange between the lawyers, particularly defense 
lawyer and some witnesses, seemed to you to be somewhat unfair, 
particularly since the witness is in a somewhat unprotected position. 

It may be that there are rather painful experiences to some of the cross 
examination. Maybe it was unfair. If so, I'd like for you to remember 
this; and that is, all we can do to a witness is to cause a temporary 
unpleasantness whereas the results of a conviction which is due to the 
testimony of the witness has more severe consequences than any pain- 
ful experience in my relationship with the witness. I'll ask you, there - 
fore, if I have, in my conduct of this trial offended any of you, to try 

to disregard this in weighing the testimony of these witnesses. 

Now, when we told you on the voir dire that we were going to 
possibly call some 7 witnesses, you recall that one of the names of the 


| 
| 
| 
| 
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7 witnesses was not Hughes, Oliver Hughes, whom we did call, nor was 
Mr. Troxell, whom we did call, and we talked to you in our opening 
statement about certain defenses which we might raise. We hada 

rather complicated defense but as this trial developed and as the evidence 
in this case came for our examination as well as yours, it was a 
judgment of the defense that the Government had not made out their case 
and could not make out their case that these things in fact happened, 

and for that reason we did not bring the witnesses which we talked to 

you about and we wanted to have a single issue before you. 

1 think that that question can be summarized this way: 

We can shear away the testimony of the chemist and other 
detectives. Basically what you are concerned with are the events which 
Officer Joy said took place. I want to emphasize to you, the question is 
not whether or not Joy was telling the truth. The question is whether 
or not you had a reasonable doubt as to what Joy said. We want to talk ~- 
about some of the facts in this case that cause us to believe that you 
will think there was a reasonable doubt as to what Joy said transpired. 

The first transaction, there were three eye witnesses. Joy was 
one of them. The other one was what is called by the Government a 
special employe of the Narcotics Squad. We won't use any other name. 
We'll call him a special employe too but the fact is that for five months 
he worked with this undercover agent and then he disappeared. He is 
not before you here today. The defendant was available to the Govern- 
ment. He was found but this witness who worked for the Government 
five months can't be found. Why he can’t be found, I don’t know, but 
he is not here. 

There was another eye witness, a man by the name of Hughes, 
and the testimony of Joy, there was a sequence of questions which I 
hope you remember which was very impartial questioning. We just 
want to get the truth. "Now, who was the other eye witness? A man 
named Hughes. He is not available? No. Do you know where he is? 
No." And then it turns out that Hughes is here, that Hughes is in this 
very court house, and this comes to the attention of the defense, and 
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we call him as a witness. We also called Mr. Troxell to demonstrate 
that he was here at the request of the Government and without|the know- 
ledge of the defense, this witness that was not called in the Government's 
case. 
And why wasn't he called? He wasn't called because when he 
got on the stand he said this didn't occur. The only other eye} witness. 
Maybe Hughes is the worst renegade that was ever in a court room. 
Maybe he never told the truth in his life. I don't know. That 
is your problem. You determine whether or not Hughes was telling 
the truth. 
He said he remembered July 4th because there were charges 
against him about a narcotics offense, as I recall it, and thinking back 
towards July 4th, he also considered whether or not the events had 
transpired on the 5th. He said that he remembered being in the play- 
ground but nothing like what Joy had testified to took place. | 
The question as to Hughes’ testimony is whether or not you have 
a reasonable doubt as to whether he is telling the truth too. it you think 
that there is a reasonable doubt as to whether Hughes is telling the truth, 
this will have some impact on your judgment as to whether or not there 
is a reasonable doubt as to whether Joy was telling the truth.) 
I'd like to call this to your attention too: This is for your 
reasoning. Now I didn't mention Hughes' name to you on the voir dire. 
If this man had been known to the defense and if the defense had known 
what he was going to testify to as he did, don't you think that we would 
have had him available to call him? Don't you think it would have some 
impact on the preparation of our defense? | 
What I am trying to establish is: Is the total atmosphere of this 
case, what was happening with these eye witnesses, the one that Joy 
testified he didn't know anything about. Hughes testified these 
charges against him were dropped. As far as I remember, this test- 
imony was not contradicted. Why they were dropped, if they were 
dropped, is something that we don't know about either. 
Now, there is one other aspect of this, and it may be that my 
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memory is incorrect about this. You search your memory. Seems to 
me that when Joy was called in rebuttal, there was some testimony to 
the effect that Joy had been the officer who charged this Hughes with a 
narcotics offense and the officer who was involved in the subsequent 
proceedings whether they were dropped or not dropped or whatever 
happened. If this is true, if my memory is correct and that testimony 
is true, is it possible that Joy didn't know where this man was when he 
was the man that filed the complaint against him and he was the partici- 
pant in a proceedings later in October some time and this man was in 
Lorton and has been and is now, and Joy didn't know where he was? 
Just like he didn’t know where Rogers is, the special employe. 

There are some things in this case, some facts, which are un- 
contradicted. Let's talk about those for a few minutes, these facts which 
there is nothing contradicted. In the first place, let's talk about the 
time and the dates. 

Joy was assigned to the Police Force, by his testimony, on the 
13th of June. On the 27th of June, which was two weeks later, he was 

sent undercover, as an undercover agent. He didn't go through 
the Police Academy for training, and he did not at that time -- let's see -- 
27th, he went undercover three days later, started work with this 
special employe, Rogers, who he said he had heard was a drug addict 
and who Hughes testified was a known addict and who was with him down 
at Lexington; and he worked with this man five months. 

Now, after he started working with Rogers on the 30th, on the 
7th of July, about two more weeks later, apparently his undercover 
role started paying off. That was when the crimes in question were 
committed, the 5th, 7th, and 9th. That was a rather productive three 
weeks after he went on an undercover status while, as he testified, he 
was on a probationary status; and for some reason a complaint in the 
case is filed four months later. We are not talking about the arrest, 
the indictment, a simple complaint. He waited four months before he 
ever filed a complaint and it wasn't because he wanted to keep his 
identity secret because he stayed undercover two more months, but 
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for some reason he waited four months. We didn't ask Officer Joy 
while he was on the stand what he was doing at 5:30 in the evening four 
months ago but I believe that you can speculate that he wouldn't have 


| 


known. 


| 
I believe that you can reason that nobody can remember with 


any accuracy where they were and what they were doing four months 
| 


after the fact. That is when this complaint was filed. 

Now, the judge will instruct you, if I am not mistaken, and if 
I am, I will be corrected, that a man is presumed innocent until proven 
guilty. | 

Well, let's indulge this presumption just forthe sake of argument. 
Presuming this man innocent, and he learns of a charge against him 
four months later, how in the world is he going to prove that he didn't 
do it? He gets an indictment telling him that he has been indicted for 
a narcotic transaction, which has been read to you, in the District of 
Columbia. He doesn't know who is supposed to have been there except 
’ Joy; and he is supposed to bring forward evidence to prove that this is 
not true? No, he is not because under our system of justice, of course, 
there is no burden on him to prove himself innocent; and it is a good 
thing because it would be rather difficult to prove yourself innocent of 
a charge of a fact that took place over four months ago. It's just almost 
impossible. If he were out of the country, or something, he could prove 
that, or if he were in Alabama, but if he was in the District of Columbia 
on this day, it is going to be pretty hard for him to prove where he was, 
what he was doing at 7:30 or 9:30 or when this is alleged to have taken 
place. | 

I want to talk to you just a minute about this concept of reasonable 
doubt. I know that you are fimiliar with it. You have heard it a number 
of times. I will burden you with it, just a short discussion about it. 

I am sure that you are aware of the historical reason for it and 
the relationship between the citizens and their government which created 
this part of our law; so we won't go into that but there are certain modern 
reasons which make this not an unfair burden on the Government. 
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Those modern reasons are concerned with, for instance, the fact that 
the Government has a psychological advantage of opening the case, 
telling you the story first, and then coming back with a rebuttal to tell 
you the story last. As Mr. Caputy listens to me now, he is formulating 
arguments which are designed to rebut what I am telling you right now 
but I won't get to speak to you again. This is an important advantage. 

I also think it is an important advantage, the different resources 
which are available to the adversaries in this case, the resources of 
the Government against Robert Gordan and his court-appointed attorney. 
What we can do to go back and find find out what the facts were on July 
Sth, 9th, 7th; it really doesn't matter when it is almost a year ago, almost .... 
four months before even a complaint was filed. With the resources that 
he has, it is not the same when you are trying to dig out the facts. This 
is only -- I'm only bringing this in to -- in the hope to persuade you that 
the burden of a reasonable doubt is not an unfair burden and these words 

mean something. 

Although the memory of some people about an occurrence that 
took place almost a year ago might be somewhat faint, we observed 
that Officer Joy remembers what happened with great detail. He re- 
members that the heroin was taken out of the right front pocket of the 
defendant and he placed it in his left front shirt pocket and he remembers 
on the 9th that "we" went to this street and then "we" went to this street 
and “we" went to this street and he went to so many streets that I 
couldn't even follow his testimony but he remembers it perfectly, 
exactly what happened a year ago. 

There is another aspect of his testimony which I think you will 
just have to weigh and that is, you are entitled to weigh the credibility 
of the witnesses, their demeanor on the stand as with your experience 
as citizens you can determine something about when a man is telling 
the truth, the actions which he will indulge in when he may not be 
telling the truth. 

It may be that Joy had a sore throat or some other sort of 
ailment but he certainly did need a lot of water when he was up there 
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testifying. That may not be significant. You can weigh his demeanor. 
This is part of his demeanor. | 

I'd like to talk -- we'll meet this question squarely ajout Officer 
Joy, the undercover agent who was put on the street after two weeks 
without training on a police status, who, in his work worked with what 

is known as a special employe of the Narcotics Squad for five 
months and who found it necessary to pose as an addict; and the 
Government counsel will tell you this is the only way we can catch these 
people. This is a hard job, and if you want drug addicts off the street, 
we've got to have special employes and undercover agents. | 

Maybe we do, but I want to bring this to your attention: What 
this means is -- and it can only be justified philosophically by accepting 
the idea that the ends justify the means in certain circumstances. Maybe 
they do. Maybe it's necessary for this man to be a special employe 
for five months and then disappear. Maybe it is necessary to have an 
undercover agent who has the motives of economic necessity, lack of 
training, being on a probation status, and who is put out with the idea 
to get these people's confidence, these addicts; and he is not dealing 
with a Costello or some large, famous -- Lucky Luciano -- somebody 
like that, he is dealing with drug addicts that are addicted themselves. 
He gets their confidence and makes his case. He does this by living what? 
It can be termed as a life of a lie. There is no question but what he has 
to tell a lie every time he comes in contact with those people. This 
is all right. Maybe this is necessary, but this is the question: 

If you accept the idea as an individual that as an undercover 
agent this is necessary, "I've got to tell a lot of lies to get evidence, 
to get convictions," the only question which I raise is, if you accept 
that principle, what is so different about coming into the courtroom 
to get the same conviction? The difference is, you take an oath and 
you are in a courtroom but all of your experience has been that this is 

what is necessary to get a conviction. These are the tools and the 

techniques with which he works every day. | 

The only thing that we object to is that in this case the only 


| 
| 
| 
| 
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evidence of what happened was one witness. There was nobody that 
supported what he said happened on those dates. It is his word alone 
and we believe in view of all the evidence in this case that his word is 
not good enough. 

It is not a question of whether or not you believe beyond a 
reasonable doubt that he was lying. The question is whether or not 
you have the reasonable doubt as to whether or not he is telling the 
truth. When there are other eye witnesses, one of which is produced 
under the most unusual circumstances, who says it didn't occur; and 
then we call the District Attorney, one of the district attorneys, who 
had him up here and he has a -- I am somewhat at a loss for words, 
but he tells us that he has him up here for the use of the defense. "We 
wanted him to be available to the defense.” 

It was a very generous thing for him to do. I can't understand 
how this great thoughtfulness should be so deficient as to fail to tell 

the defense about the man's existence if he had him up here 
for our use. 

* ed * * 

MR. SHADOAN: Thank you, Your Honor. 

There are, I think, some things which can be enumerated into 
general categories which might raise in your mind a reasonable doubt 
as to whether or not this man's telling the truth. The first is that he 
is the only witness who was -- who has testified that it occurred that 
this man got drugs for him. There's only one witness presented by 
the Government to tell you that. 

Another eye witness has been produced who says this didn't 
happen. The question as to these two witnesses is whether or not the 
credibility of Hughes was such that it would raise in your mind a 
reasonable doubt as to whether or not Joy is telling the truth. 

There is a third general factor, and that is that the special 
employe who Joy paid and worked with from the beginning of his 
undercover, three days after he went on his undercover assignment 
he started working with the special employe. He worked with him five 
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months. He was undercover six months, and yet this special employe 
who unexplainedly disappeared -- and now we only have one Government 
eye witness who is here to tell you about what happened. We think that 
the circumstances surrounding the entire employment of this fan are 
sufficient for you to have a reasonable doubt as to why he is 
not here, particularly in view of the fact that the other eye witness r 
who wouldn't have been here but for a chance discovery, testified that 
the facts were not as related by Officer Joy. | 
We think a fourth general category which may or may not appeal 
to you is that if this man uses a technique of falsehood to gain evidence 
and convictions and associates himself with other special employes 
of the character of the rest, if he finds these tools are useful in the 
street in that part of his job, there may be a reasonable doubt in your 
mind as to whether or not he doesn't carry those same techniques into 
the courtroom, particularly in view of the fact that he is the only one 
here who makes the charges. | 
As I said before, and as I am sure you have observed | through 
the argument, we are not impartial observers and we try to persuade 
you of the cause with which we have become identified; and I i sure, 
although there may be greater finesse on the other side, that the 
feelings are the same. 
For that reason, I am thankful that you have been as lati 
and understanding as you have, and if any of my arguments have been 
persuasive, I hope that you will keep them in mind as Mr. Caputy seeks 
to rebut them and hope you do remember that it might be possible for 
the defense to rebut some of the arguments of the prosecution which 
are going to be presented to you if we had another chance. 
Thank you. 
REBUTTAL ARGUMENT BY GOVERNMENT 
MR. CAPUTY: May I approach the bench, Your Honor? 
THE COURT: You may. | 
(At the bench.) | 
| 
| 
| 


MR. CAPUTY: If Your Honor please, there has developed in 
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this argument what I expected might develop. I think it is an unfair 
comment on the part of counsel in commenting upon the testimony of 
Hughes. He doesn't know why the charges were dropped. Now it's 
serious, if Your Honor please. 

THE COURT: Oh -- 

MR. CAPUTY: I could have rebutted that testimony and explained 
why that charge was dropped at Municipal Court. It is an unfair comment, 
I can't comment now and tell this jury why this charge was dropped 
at Municipal Court particularly that it was -- the charge was placed 
against this witness by this police officer. 

* * * 

(In open court) 

MR. CAPUTY: If Your Honor please, members of the jury, 
we have listened, members of the jury, long and hard to counsel in 
his argument and nowhere in his argument, members of the jury, has 
he talked about the facts in this case. He's talked in generality and 
he has made unwarranted and unkind statements against the certain 
individual about which we shall call reference to in a short while. 

Now, in his argument counsel tells you, Members of the Jury, 
that he doesn’t have the unlimited resources that the Government has. 
He tells youthat he is court-appointed counsel but he fails to tell you 
that he is a paid lawyer, members of the jury. 

MR. SHADOAN: I object to that. 

MR. CAPUTY: That he is on salary -- well he is on salary, 
if Your Honor please. 

MR. SHADOAN: I object to that. 

THE COURT: Oh, come on, that is not important. 

MR. CAPUTY: Well, anything that he argues, if Your Honor 
please, I think I have a right to rebut with a proper rebuttal. I'll 
drop it. 

But he tells you that he doesn't have the unlimited resources 
but he has the power to have subpoenas, members of the jury, which 


he, or any lawyer, can use and make use of. Any defendant can 
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petition the Court, members of the jury, and seek anywhere an in- 
dividual and come in by forma pauperis and go out and try to find an 
individual and seek to help to find the individual when in fact he talks 
about one individual -- | 
MR, SHADOAN: I interpose an objection to this too, Your Honor. 
THE COURT: Overruled. | 
MR. CAPUTY: He talks about the special employe Rogers that 
he has not been produced. He made an effort, members of the jury, 
under the powers of subpoena to find that special employe but 
couldn't find him. | 
When the witness tells you that he doesn't know where 
special employe Rogers is, he was in essence telling you that Rogers 
is a liar. He couldn't find him. 
Now, he makes a comment, members of the jury, about this 
witness Hughes that had been called by the good graces of Mr. Troxell, 
another assistant. We know not why, members of the jury, that Mr. 
Troxell called this particular witness but there was no need, 
members of the jury, and Government counsel talking to you would not 
have called Mr. Hughes. There was no need to call Mr. Hughes be- 
cause he didn't take part in the transaction with which this individual 
is charged and it is not necessary to have called that Mr. Hughes or for 
Mr. Troxell to have ever to find Mr. Hughes, endeavored to find Mr. 


Hughes. It was not necessary as it is not necessary to try to find the 
other individuals who were around in the playground who were standing 
around when this sale was made by the Defendant to the police officers. 


There was no need but he called; and furthermore, members of the 
jury, how would this lawyer find out that Hughes was around unless 
the defendant Gordan told him and thereby indicated -- 
DEFENDANT GORDAN: I didn't tell him nothing. 
MR. CAPUTY: -- that Gordan and Hughes know each other; 
how would he find out that Hughes was here unless Gordan told him? 
MR, SHADOAN: I must object to this. | 
THE COURT: Which part are you objecting to? 
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MR. SHADOAN: I object to the part where we found out. There 
is nothing in evidence where we found out. I wish there were. 

MR. CAPUTY: If Your Honor please, thisis proper argument. 

THE COURT: It is proper argument; go ahead. 

MR. CAPUTY: Then he tells you, members of the jury, this 
witness Hughes that has been presented, he tells you in his argument 
that the charges were dropped but we cannot tell you members of the 
+ jury why these charges were dropped and that is as far as we'll go 
in the argument, if Your Honor please, but they made reference to it. 

Now, you recall the testimony of police officer Joy. He told 
you that he secured a warrant for the arrest of the individual by the 
name of Hughes for a narcotics violation. You can bear in mind, 
members of the jury, or you can draw an inference as to why the 
charges were dropped against Hughes.. You can draw that inference. 
You have heard Hughes testify that he was serving time for forgery 
and uttering. Now may you not come to a conclusion that here the 
powers that be felt that maybe he was serving enough time under this 
forgery and uttering and may you not come to the right conclusion that 
that probably was the reason why this charge was dropped against 
Hughes because he, as Hughes said, was serving time for forgery and 
uttering? 

Now counsel also tells -- he didn't talk about facts, members 
of the jury -- counsel also tells you that it took four months to file 
a complaint in this case against this individual. 

Yes, it took four months but that complaint can be filed any- 
time within the Statute of Limitations and it is proper and there is 
nothing improper in filing a complaint four months later. In fact, if 
you file a complaint too early, you lose the serviceability of any under- 
cover employe or officer, as you as reasonable men and women know. 

Now, he started this argument, members of the jury; at the 
outset of his argument he said that the Government did not make out 
a case. How has he backed that up? Has he backed that statement 
that he boldly throws out that the Government didn't make out a case? 
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Was there any evidence in this case to disprove the testimony of the 
police officer? Let us drop Count 1, 2 and 3. Was there any evidence 
in this case to disprove the testimony of the police officer Joy concerning 
Count 4, 5, 6, and7? Have we not by that testimony, members of the 
jury, made out a case against this individual? Consider it. | 

Then he tells you, members of the jury, take into account, he 
tells you, the actions of an undercover officer. Take into account that 
he has to pose as an addict and that he tells lies. Those are his words, 
that he tells lies, that he is posing as an addict; and he tells you that 
you -- may you not come to the conclusion that when he was on that 
witness stand that he carries those lies in his role as an undercover 

officer to that witness stand. That is what he is telling you. He is 

telling you that Joy deliberately lied when he got on that stand. 

Well, let's talk about that for a moment and see if that charge 
is not unwarranted. Now, do you remember when Hughes -- when 


| 
| 


Joy was testifying there? Do you remember that -- the demand by this 
individual here for the notes of Officer Joy concerning these transactions? 
Do you remember that? Do you remember that the police officer 

turned over his notes made or concerning these transactions on these 
various days? Do you remember too that this lawyer asked for a 

recess to go into those notes of Joy? | 


Now do you remember, members of the jury, any questions 
that this lawyer, who had an opportunity to study the notes of Joy -- 
was he able to, in any way, impeach Joy? Was he able to say after 
having studied those notes, or to question him, "You have lied when you 
testified from that stand because your notes don't show it; your notes 
show to the contrary", that he wasn't able to do it. Yet he's got the 
nerve to come in and say Joy is lying from that witness stand. 

Under this evidence, members of the jury, we ask you for a 
verdict of guilty as charged. 

JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury, this case has 

now reached the stage where it becomes my duty to charge you on the 


| 
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law of the case, which charge you are required to follow in exercising 
your duty to pass on the facts of the case. 

Before going into the principles of law which must govern you 
in your deliberations, I will discuss briefly the participants in this 
trial and the function which each of us has in the case. 

Let us first consider counsel for the Government and counsel 
for the Defendant. Each of them made an opening statement to you 
as to what the Government and what counsel are respectively expected 
to prove by their evidence. These statements as to what counsel for 
the Government and counsel for the defendnat expected to prove do not 
constitute evidence in this case. 

At the close of the case, counsel for the Government and 
counsel for the defendant made what we refer to as summations to the 
jury. They, of course, did not undertake to discuss all of the evidence 
in the case but they did discuss the evidence that constitited their 
recollection of that part of the evidence which they thought you should 


give special consideration to. If your recollection disagrees with their 


recollection, your recollection is controlling as you are the sole judges 
of the issues of fact. 

During the course of the trial there were occasions when there 
were colloquies between counsel and between counsel and the Court in 
connection with which there may have been statements of alleged fact. 
Quite obviously, these statements do not constitute evidence. 

Now, as to the function of the Court, it is my duty to conduct 
the trial of the case in an orderly manner, to rule upon questions of 
law during the course of the trial and, finally, to charge you with 
respect to the law which will control you in the determination of the 
issues of fact which you have to decide. 

You are not to draw any inference nor are you to be influenced 
with respect to the guilt or the innocence of the defendant by any ruling 
of this Court during the course of the trial. There is nothing that the 
Court has said during the course of the trial or that will be said during 
this charge which should carry with it any suggestion as to how this 
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Court feels the case should be decided because, as I shall point out 
to you in a moment, you are the sole judges of the issues of fact in 
this case and for me to suggest how you should decide the case would 
constitute an unwarranted assumption of your prerogatives in the case. 
As I said, you are the sole judges of the issues of fact which 
you must decide in this case. You must base your judgment upon the 
evidence which you have heard from the witness stand, from the 
exhibits which were received in evidence and the inferences which are 
reasonably deducible from that evidence, that is, the testimony and 
the exhibits. | 
Now, your determination of the guilt or innocence of the def- 
endant must be reached solely on the basis of the relevant evidence 
adduced at this trial without any feeling or emotion, bias or prejudice, 
without any anger on the one hand and without any sympathy on the other. 
Now, this defendant has been indicted, charged with seven counts 
of violation of the Narcotics Act. A little later on I will read the in- 
dictment to you but I wish to say and emphasize at this point that the 
fact of his indictment raises no inference of guilt. The indictment is 
the method whereby the defendant is brought to trial and by which he 
is informed of the charges made against him. It is not evidence in the 
case. | 
Every defendant in a criminal case is presumed to be innocent 
and this presumption of innocence attaches to a defendant throughout 
the trial. The burden is on the Government to prove the defendant guilty 
beyond a reasonable doubt and if the Government fails to sustain this 
burden, then you must find the defendant not guilty. | 
You may well ask what is meant by the phrase, "a reasonable 
doubt". It does not mean any doubt whatsoever. Proof beyond a 
reasonable doubt is proof to a moral certainty and not necessarily 
proof to a mathematical certainty. A reasonable doubt is one which 
is reasonable in view of all the evidence. Therefore, if, after impartial 
comparison and consideration of all the evidence, you can candidly say 
that you are not satisfied with the guilt of the defendant, then you have 
a reasonable doubt. | 
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But, if after such impartial comparison and consideration of 
all the evidence and giving due consideration to the presumption of 
innocence which attaches to the defendant, you can truthfully say that 
you have an abiding conviction of the defendant's guilt such as you would 
be willing to act upon in the more weighty and important matters relating 
to your personal affairs, then you have no reasonable doubt. 

Now, in determining whether the Government has established 
the charges against the defendant beyond a reasonable doubt, you will 
consider and weigh the testimony of all the witnesses who have testified 
before you and all the circumstances concerning which testimony has 
been introduced. 

You are the sole judges of the credibility of witnesses. In 
other words, you and you alone are to determine whether to believe any 
witness and the extent to which any witness should be credited. In case 

there is any conflict in the testimony, it is your function to 
resolve the conflict and to determine where the truth lies. 


In reaching a conclusion as to the credibility of any witness and 


in weighing the testimony of any witness, you may consider any matter 
that may have a bearing on the subject. 

For instance; you may consider the demeanor and the behavior 
of the witness on the witness stand, the witness' manner of testifying, 
whether the witness impresses you as a truthtelling individual, whether 
the witness impresses you as having an accurate memory and recollection, 
whether the witness has any motive for not telling the truth, whether 
the witness had full opportunity to observe the matters concerning 
which the witness has testified, and whether the witness has any in- 
terest in the outcome of this case. 

If you find that any witness willfully testified falsely as to any 
material fact concerning which the witness could not reasonably have 
been mistaken, you are then at liberty if you deem it wise to do so to 
disregard the entire testimony of such witness or any part of the 
testimony of such witness. 

Now, in this case you had the testimony of what we call an 
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expert witness, a chemist of the United States; a person ‘tio, by 
education, study and experience has become an expert in anyjart, science, 
or profession, and who is called as a witness, may give his opinion as to 
any such matter in which he is specially versed and which is material 
to the case. It should be considered and weighed by you like any 
other evidence in the case. You are not bound by it if the facts upon 
which the opinion is based have not been established to your satisfaction 
by the evidence. However, you should not reject it if it is uncontradicted 
and not inherently unreasonable. 
Now, in this case you had the testimony of Hughes, the testimony 
of Hughes on the witness stand with respect to his criminal record. I 
shall tell you that that record and the questions concerning it! were 
admitted in evidence solely for your consideration in passing|on the 
credibility of Hughes. The only reason for receiving it and the only 
reason it could be received was because it might have some bearing on 
his credibility as a witness as you pass upon that credibility. 
Now, this court instructs you that no inference of guilt whatever 
arises against a defendant because of his failure to testify as|a witness 
in his own behalf. | 
Now, in this case the defendant is indicted in seven counts. 
Count 1 reads as follows: | 
On or about July 5th, 1960, within the District of! Columbia, 
Robert W. Gordan did sell, barter, exchange and give away 
to Ronald T. Joy a narcotic drug, that is, two capsules con- 
taining a mixture totaling about 95 milligrams of Heroin 
Hydrochloride, Quinine Hydrochloride, and mannitol, | not in 
pursuance of a written order for that purpose from the said 
Ronald T. Joy as provided by law. | 
That alleges a violation of Title 26, U. S. Code, 4705-a 
which reads as follows: 
It shall be unlawful for any person to sell, barter, exchange 
or give away narcotic drugs except in pursuance of a written 
order of the person to whom such article is sold, bartered, 
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exchanged or given on a form to be issued in blank for that 

purpose by the Secretary of the Treasury. 

In other words, it is unlawful to make any sales of narcotics 
except pursuant to a written order filled out on a blank form issued by 
the Treasury Department. The purpose of this provision being to 
control and supervise legitimate traffic in narcotics such as is needed 
occasionally by physicians and to suppress illicit traffic in narcotics. 

Now, the second, fourth and sixth counts allege the same offense 
but on different dates. I shall read you the second count which alleges 
an offense on July'5th and 6th. I shall not read to you the fourth and 
sixth counts which allege an offense on July 6th and July 9th respectively, 

but the offense is the same except for the dates, and you will 
be allowed, of course, to take the indictment into the jury room where 
you may examine it. 

Now, in these counts, the defendant is likewise charged with 
the violation of the Narcotics Act in this case, Title 26, United States 
Code, 4704-a, which reads as follows -- well, first I'll read the count 
to you: 

On or ‘about July 5th, 1960, within the District of Columbia, 
Robert W. Gordan purchased, sold, dispensed and distributed 
not in the original stamped package and not from the original 
stamped package a narcotic drug, that is, two capsules con- 
taining a mixture containing about 95 milligrams of Heroin 
Hydrochloride, Quinine Hydrochloride and Mannitol. This is 
the same Heroin Hydrochloride which is mentioned in the first 
count of the indictment. 

Now, the Statute reads: 

It shall be unlawful for any person to purchase, sell, 
dispense or distribute narcotic drugs except in the original 
stamped package or from the original stamped package and 
the absence of appropriate tax-paid stamps from narcotic 
drugs shall be prima facie evidence of a violation of this sub- 


section by the person in whose possession the same may be found. 


57 | 


In other words, the violation of this Act consists of purchasing, 
selling, dispensing or distributing a narcotic drug except in the original 
stamped package or from the original stamped package. | 

Now, the law does not require direct proof of the purchase, 
sale, dispensing, or distribution of a drug. The Statute specifically 
states that the absence of appropriate tax-paid stamps from narcotic 
drugs shall be prima facie evidence of a violation of this subsection 
by the person in whose possession the same may be found. | 

In other words, if it is proved that the defendant had possession 
of this drug, and that while in his possession there were no appropriate 
tax-paid stamps for those drugs, these facts constitute prima facie 
evidence of a violation of the statute and the jury may find the defendant 
guilty on that charge if it sees fit to do so without requiring any further 
proof. | 

Now, the third count, the fifth count and the seventh count 
allege the same violations but on different dates. Again, I shall read 
to you the third count only. I shan't read five and seven which allege 
the same violation as Count 3 but on different dates. That is, three is 
on July 5th and 5 is July 6th and 7 is July 9th; but again, of course, you 
will have the indictment in the jury room with you. 

Now, Count 3 says that: | 

On or about July 5th, 1960, within the District of Columbia, 

Robert W. Gordan facilitated the concealment and sale of a 

narcotic drug, that is, two capsules containing a mixture 

totaling about 5 milligrams of Heroin Hydrochloride, Quinine 

Hydrochloride and Mannitol after the Heroin Hydrochloride 

had been imported with the knowledge of Robert W. Gordan 

into the United States contrary to law. This is the same Heroin 

Hydrochloride which is mentioned in the 1st and 2nd counts in 

the indictment. 

Now, this alleges a violation of Title 21, United brates Code, 
Section 174, which reads as follows: 
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Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory under its 
control or jurisdiction contrary to law or receives, conceals, 
buys, sells or in any manner facilitates the transportation, 
concealment or sale of any such narcotic drug after being im- 
ported contrary to law, or conspires to commit any of such 
acts in violation of the laws of the United States, shall be 
punished as the statute provides. 

The defendant is charged with willfully, knowingly, and 
feloniously and fraudulently receiving, concealing, buying, selling and 
facilitating the transportation and concealment after importation of 
narcotic drugs which the defendant knew had been imported into the 
United States contrary to law; but the law further goes on to state that 
the Government does not have to prove every element of the offense as 
the Statute analyzes it but if the defendant is shown to have had in his 
possession the narcotic drug, such possession shall be deemed suf- 
ficient evidence to authorize conviction unless the defendant explains 
the possession to the satisfaction of the jury. 

In other words, if you find that the defendant had possession of 
this narcotic drug referred to in the indictment and in the District of 
Columbia, then from that fact alone, you are at liberty to find the 
defendant guilty of a violation of this section of the Statute without any- 
thing more unless the defendant either by himself or by some other 
witness explains the possession of the drug to your satisfaction. 

Now, before I close, do counsel wish to approach the bench to 
make any requests? 

MR. CAPUTY: No requests, Your Honor. 

MR. SHADOAN: No requests, Your Honor. 

THE COURT: Now, you are instructed that your verdict must 
be the considered judgment of each juror. In order to return a verdict, 


it is necessary that each juror agree thereto. Your verdict 
must be unanimous. It is your duty as jurors to consult with one 
another and to deliberate with a view to reaching an agreement if you 
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can do so without violence to individual judgment. Each of you must 
decide the case for yourself but do so only after a consideration of 
the evidence with your fellow jurors. 
In the course of your deliberations do not hesitate to change 
an opinion when convinced it is erroneous but do not surrender your 
honest convictions as to the weight or effect of evidence solely be- 
cause of the opinion of the other jurors or for the mere purpose of 


reaching a verdict. 


Now, in this case there are seven counts, and you must return 
a verdict on each of seven counts. When you return, your foreman 
will be asked how do you find on Count 1; how do you find on Count 2, 
how do you find on Count 3-on through-7, so you must return a 


separate verdict as to each count. 
As to each count, you may return either of two verdicts; that 
is, not guilty or guilty. 
Now, when you first reach the jury room, you will sues a 
foreman or a forewoman to preside over your deliberations and to 
announce your verdict. 
At this time the Court would like to express to the alternate 
jurors its appreciationfor your service in the case and I will explain 
to you, since this is still fairly early in the month, why we 5 
alternate jurors. 
Every defendant is entitled to a trial by a jury of twelve of his 
peers. If we impaneled a jury of only 12 members and one of the 
jurors” became ill or for some other reason was unable to serve during 
the course of the trial, it wouldn't make any difference what stage of 
the trial we had reached even if we had reached this point where I had 
instructed the jury, we would be forced to declare a mistrial and start 
the case all over again at great expense and delay. | 


* * * * 
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MOTION FOR NEW TRIAL 

The defendant moves the Court to grant him a new trial for 
the following reasons: 

1. The Court erred in denying defendant's request that the 
Court inspect, in camera, the grand jury testimony of witness Donald 
Joy to determine whether any inconsistencies existed between Joy's 
testimony before the grand jury and his testimony at trial. 

2. The Court erred in refusing to charge the jury as requested 
relating to a missing witness instruction. 

3. The Court erred in allowing the prosecutor to cross- 
examine witness Oliver Hughes, over objection, relative to an alleged 
sale of narcotics by the witness Hughes. 

4. The Court erred in allowing the prosecutor, over objection, 
to adduce testimony in rebuttal contradicting the defense witness Hughes 
testimony on cross-examination relative to an alleged sale of narcotics 
by the witness Hughes. 

5. The Court erred in allowing the prosecutor to argue in 
rebuttal that the charges against Hughes were dropped because the 
Government had pity on him. 

6. The Court erred in sustaining objections to questions 
addressed to the witness Donald Joy by defense counsel. 

Respectfully submitted, 
/s/ George W. Shadoan 


424 Fifth Street, N. W. 
Washington 1, D. C. 


Counsel for Defendant 
(Appointed by this Court) 


[ Filed July 5, 1961] 


JUDGMENT AND COMMITMENT 
On this 30th day of June, 1961 came the attorney for the 
government and the defendant appeared in person and by counsel, 


George W. Shadoan, Esquire. | 
IT IS ADJUDGED that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offense of Violation 
Sections 4704a and 4705a, Title 26, U.S. Code Violation Section 174, 
Title 21, U.S. Code as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, | 
IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Ten (10) years on count 1; Three (3) 
years to Nine (9) years on each of counts 2, 4, and 6; said sentences 
on counts 2, 4, and 6 to run concurrently with each other and con- 
currently with the sentence imposed on count 1; Ten (10) years on each 


of counts 3, 5, and 7; said sentences on counts 8, 5, and7 to run con- 
currently with each other and concurrently with the sentence imposed 


on count 1. 
IT IS ORDERED that the Clerk deliver a certified cony of this 

judgment and commitment to the United States Marshal or other qualified 

officer and that the copy serve as the commitment of the defendant. 


/s/ George L. Hart, Jr. 
United States District Judge. 


Robert W. GORDAN, 
Petitioner, 
Ve 
UNITED STATES of America, 


Respondent. 


PETITION FOR REHEARING EN BANC 


GEORGE W. SHADOAN 

Counsel for Petitioner 

(Appointed by the 
District Court) 


424 Fifth Street, N.W, 
Washington l, D. C. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,537 
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PETITION POR REHRARING EN BANC 


Petitioner through counsel hereby petitions the Court 
for a rehearing of its opinion and judgment entered in this 
case on December 17, 1962. Petitioner further requests that 


this rehearing be considered by the entire Court sitting en 


. banc. 
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Petitioner was convicted of illegally selling narcotics. 
The conviction was based upon the eyewitness testincaly of a 
single witness -- narcotic undercover agent Ronald sey. His 
testimony was contradicted by the crucial defense witness, 
Oliver Hughes. | 

The case involves questions of a vital and recurrent 
nature: ! 

1. When the credibility of the government case "hangs 
by a single thread" of a sole-government. eyewitness" testimony 
and the. appellate court’s in camera inspection of that witness’ 
grand jury testimony reveals inconsistencies with his trial 
testimony, should the appellate court make the relevant por- 
tions of the grand jury minutes available to Gefense counsel 
for his use in urging in a motion for new trial that the in- 
consistencies were material to the defense theory of| the case 
and that the error was prejudicial? | 

2. When the issue before the jury is a simpib one of 
credibility and the post-trial in camera inspection of the sole 


government witness’ grand jury testimony reveals numerous in- 


| 
consistencies (the dissenting opinion enumerates nine) with 


oe 


bis trial testimony, should the Court order a new trial with- 
out further argument on the ground that the Court cannot specu- 
late as to the weight the jury would have given the inconsis- 
tencies? C£. United States v. Hernandez, 290 F.2d 86, 89 

(2a. Cir. 1961). 

3. When the sole government eyewitness testifies un- 
eguivocally at trial that the “daily report sheets" made for 
the narcotic squad were the only reports that he had occasion 
to write or type himself, and the in camera inspection of his 
grand jury testimony indicates the existence of a “statement 


of facts" (PD form 163, commonly made by the officer to the 


Assistant United States Attorney), should the Court order re- 


lease of the grand jury minutes to defense counsel and a new 
trial on this variation alone? 

4. Is it error to receive testimony that the sole de- 
fense witness had been seen selling narcotics when the al- 
leged offense was not the subject of conviction and had no 
relation to the issue on trial or the defense witness’ direct 
testimony? 

5. Was it error to deny defense counsel the right to 


cross-examine the sole government witness regarding his training 


ey 


as a narcotic undercover agent or his relationship to the miss- 
| 

ing "special employee" when defense counsel stated that he had 

reason to believe that the defense of entrapment was ‘available 


| 
and that the missing special employee had been cooperative 


because criminal charges held over his head as inducement? 
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 


potes O00 Ne SSE 29S tS _ 


PETITION FOR REHSARING EN BANC 


pe —— ee 


I. 
PROCEDURE WHEN IN CAMERA INSPECTION OF GRAND JURY TESTIMONY 
OF KEY GOVERNMENT WITNESS REVEALS INCONSISTENCIES 
Gwo opinions have been rendered in the instant case 
already. It is conceded that "Hexe the government's case hangs 
by a single thread, the testimony of one police officer, which 
was categorically and materially controverted by the sole de- 


-fense witness. Hence credibility was the ultimate issue for 


y 
the jury." Upon remand for an in camera inspection of that 


witness’ testimony before the grand jury, the trial judge found 
"no inconsistency." Upon the Government’s subsequent motion 
to affirm, both the majority and the dissent agree that in- 
consistencies in fact exist between the trial testimony and 


the grand jury testimory of this critical witness. 


Gordan v. United Stztes, U.S. App. D.C. , 299 
P.2a 117, 118 (1962). 
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The dissent points to at least nine inconsistencies, and 
in the first opinion recommended that, “". . . if the District 
Court's in camera inspection reveals inconsistencies with his 
testimony at trial, the District Court is required to make the 
grand jury minutes available to defendant's counsel to urge 
upon the court, as ground for a new trial, any material incon- 
sistencies.’ A new trial is required only if the inconsistency 
is cee ae The dissent suggests that such “materiality” 
under these circumstances turns upon whether it was harmless 
or non-prejudicial to deny the defendant the use of the in- 
consistencies in testing the key government witness’ | credibility 
before the Mie In weighing this issue, the dissent points 


| 
to the Supreme Court holding that such determination) should 
| 


be resolved in favor of the accused when the question isa 
4 1 


close one. 
The majority states that “Our careful review of the 
record and the grand jury minutes satisfied us that the dis- 


crepancies are no more than the normal variations which occur 
| 


2/ Id. at 129. | 


Gordan v. United States, U.S. App. D.C. | 
Decenber 17, 1962). 


4 Id. at p. 8 n. 10. 
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when one person describes a series of events on two different 
occasions many months fee 

Petitioner submits that the majority opinion approves 
the erroneous procedure of substituting the Court for the jury 
in determining the delicate matter of credibility; and weigh- 
ing the issue without benefit of an adversary proceeding. The 
procedure outlined in the dissent places the proper focus upon 
the question. May the inconsistencies be said to be “harmless”? 
If these inconsistent statements had been available to trial 
counsel, would the undexcover narcotic agent's testimony have 
been so immune from impeachment that the jury would have dis- 
regarded the numerous inconsistencies? More important, can 
the Court make this determination without a hearing at which 
defense counsel is allowed to examine the inconsistencies and 
Gevelop their significance in the framework of his intimate 
knowledge of the evidence and the defense theory of the case? 
The Petitioner submits that when an in camera inspection of 


grand jury minutes of the testimony of a vital government witness 


S/ Id. at p. 2. 


reveals any inconsistency with the witness’ trial testimony, 
| 


that inconsistency should be made available to defense counsel 
and a hearing held with argument presented to determine whether 
the inconsistency is harmless and non-prejudicial. Petitioner 
further submits that the present case indicates the necessity 
of a new trial without further argument because (1) the in- 
consistencies are so numerous as to prevent any accurate pre- 
@iction as to what their effect would have been on the jury 
had the variations been available to defense counsel’ 


in impeachment and (2) the reference to the existence of a 


“statement of facts" in the minutes of the government witness’ 


grand jury testimony is alone sufficient to warrant 4 new trial 
when the witness in his trial testimony unequivocally stated 
that the only report he wrote or typed was the waaity report 
sheets" to the narcotic squad (Tr. 49, 50) and that he aid 

not make any written report to the Assistant United states 
Attorney (J.A. 18). In view of the uniform practice of the 
police officer's submission of a “statement of tacts? to the 
prosecutor, and this particular officer's reference to such 

a statement in his grand jury testimony, but denial of such 
statement's existence in his trial testimony, some clarifica- 


tion seems warranted. Aside from the impact upon the officer's 
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credibility from such an inconsistency in testimony, a direct 
violation of the Jencks Act may be involved. If so, the of- 
ficer’s testimony must be stricken or a new trial ordered under 
the specific provisions of the act, without any showing that 
the “statement of facts" contained any inconsistency. See 


Clancy v. United States, 365 U.S. 312 (1961). 


II. 


PROCEDURE FOR IMPEACHMENT OF THE SOLE DEFENSE WITNESS 


As noted in both opinions, the defense presented a 


sole defense witness, Oliver Hughes, who was alleged by the 


sole government witness, Ronald Joy, to have been an eye-witness 
to a sale of narcotics. Hughes “categorically ana_ materially 
Benen Coy testimony. ‘The government went to ex- 
treme lengths to impeach Hughes. The manner in which the wit- 
ness was impeached raises an important question for this Court. 
The defendant Gordan was an indigent, represented by 
court-appointed counsel. The first notice he received of the 


—— nd 


Gordan v. United States, U.8. App. D.C. , 299 F.24 
117, 118 (1962). 
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charge of the narcotic sale came four (4) months after the 
alleged crime. No excuse for the delay is evident. qhe ac- 
cuser remained in an undercover role for months after the com- 
plaint, so the concealment of his identity was no reason for 
waiting four months. The defendant's motion for a bill of 


particulars asking the names of all witnesses to the jalleged 


crime was denied. At trial, the undercover agent testified 


that Hughes had witnessed the narcotic sale. During the noon 
recess, @efense counsel met Hughes in the cellblock for the 
first time (J.A. 23); interviewed him briefly, and pat him on 
the stand fifteen minutes later (J.A. 25). Having had no 
chance to thoroughly interview the witness for his testimony, 
the direct examination of the witness was necessarily brief. 
The witness testified that he had not witnessed & narcotic 


sale as alleged by government witness Joy. Defense counsel 


| 
asked why the witness could remember what had happened on the 


particular day in question, almost a year past. The answer 
was that the same narcotic agents (at J.A. 29 an explanation 
of “same” appears) had tried to “put a sale and possession 
charge on me" the preceding day (J.A. 25). Defense counsel 


carefully refrained from asking the witness whether he had in 


Pe) ae 


fact sold narcotics, or anything else regarding the attempt 

to “put a sale and possession charge” on the witness. This 

ene question furnished the basis for extensive cross-examina- 
tion regarding the witness’ alleged misconduct. The witness 
was asked whether Officer Joy was the person who tried to put 
the sale on him, and this was denied (J.A. 27). The witness 
testified that Officer Somerville was the accusing officer 
(J.A. 32). Se was asked whether he had in fact sold narcotics 
to Officer Joy and this was denied (J.A. 31). Timely objection 
to the questions were made. Officer Somerville was not recalled 
in rebuttal to establish whether he had been the accusing of- 
ficer. Officer Joy was recalled to testify. He was not asked 
whether Hughes knew him, nor whether Hughes had sold narcotics 
to him. Instead he was asked whether he had witnessed Hughes 


sell narcotics to someone else (J.A. 37). His affirmative 


answer was received over objection. Thus rebuttal testimony 


showing prior bad acts cf the witness was received over objec- 
tion even though the testimony did not contradict any testimony 
of the witness and the acts had not been the subject of con- 
viction. Approval of such impeachment in the eyes of the jury 


would create a novel rule of evidence -- one of such fundamental 
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character as to require the scrutiny of the entire court. c£. 


| 
Hansford vy. United States, ____ U.S. App. D.C. ___, 303 P.2d 
219 (1962). 
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CROSS-EXAMINATION OF THE GOVERNMENT WITNESS 


It was revealed through cross-examination that the 


undercover agent's story was that he was assigned to an under= 


cover narcotics role only two weeks after joining the police 
force; that three days later he began working with “special 
employee" Charles Rogers; that five days later he met the 
appellant for the first time at a public playground with Rogers, 
| 
and the appellant immediately sold him narcotics in the presence 
of several people (J.A. 5, 11, 12, 13). Defense counsel stated 
| 
at the bench that: | 
“T have reason to believe that on the day that 
he [Rogers] started to work for the Narcotics Squad 
he was arrested and charged with petit larceny from 
two department stores for the 12th time and we have 
a possible defense of entrapment." (J.A. 21). 
| 
In view of all the circumstances appellant urges that 
there was an undue limitation of his right of cross-examination 
| 


to deny inquiry into the undercover agent's training| and his 
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relationship to the missing "special employee". 
| 

In view of these considerations, Petitioner feels that 

the interests of justice favor a rehearing of the case. 


Respectfully submitted, 


——— ee eee 
GEORGE W. SHADOAN | 


424 Pifth Street, NH. W. 


Counsel for Petiti 
(Appointed by the 
District Court) | 


January , 1963 
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